SMLOUVA
islo: 20230296

uzaviena podle ustanoveni § 1746 odst. 2 a nasl. zakona ¢. 89/2012 Sb., ob¢ansky zakonik, ve znéni
pozd¢jsich predpisu (dale jen ,,obcansky zakonik®)

mezi témito smluvnimi stranami

Ceska republika - Sprava statnich hmotnych rezerv

se sidlem: Praha 5 — Mal4 Strana, Seifkova 616/1, PSC 150 85
pravné jednajici: Ing. Miroslav Basel, feditel Odboru zakazek

I1CO: 48133990

bankovni spojeni: Ceska narodni banka, pobocka Praha

¢. actu: 85508881/0710

¢. uctu v piipadé¢ sankce: 19-85508881/0710

kontaktni osoba:
telefon:

fax: _
e mail I
datova schranka: 4iqaa3x

(dale jen ,,objednatel)

a
Obchodni firma CES EA s.r.0.
se sidlem: Vinohradska 1511/230, Strasnice, 100 00 Praha 10
adresa pro dorucovant: -
spisova znacka: C 324520 vedena u Méstského soudu v Praze
zastoupena: Janem Matusem, jednatelem
1CO: 08028656
DIC: CZ.08028656
bankovni spojeni: Cesk4 spofitelna, a.s.
¢islo uctu: 8106512/0800
kontaktni osoba: -
telefon:
fax: -
e-mail: @
datova schranka: 7Tue2hhw

(dale jen ,,poskytovatel*)

(dale také spolecné ,,smluvni strany*)
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Clanek I
Uéel smlouvy

1. Utelem smlouvy je zajisténi sluzeb spocivajicich v prodlouZeni platnosti prava uziti, upgrade
a update licencovaného softwaru Nintex Workflow Enterprise Edition pro ucely a k zajisténi
zakonné ptsobnosti objednatele vyplyvajici ze zakona ¢. 97/1993 Sb., o plisobnosti Spravy statnich
hmotnych rezerv, ve znéni pozdéjsich predpist.

2. Touto smlouvou se realizuje vefejna zakazka, kterou objednatel zadal ve vybérovém fizeni pod
¢.j. 05745/23-SSHR s nazvem ,,23-100 Nintex Workflow Enterprise Edition — software assurance”.

Clanek II
Pfedmét smlouvy
1. Predmétem této smlouvy je zajisténi sluzeb spocivajicich v prodlouZeni platnosti prava uZiti,
upgrade a update licencovaného softwaru Nintex Workflow Enterprise Edition dle rozsahu
uvedeného v nasledujici tabulce (dale také ,,sluzba‘):

Doba
platnosti
do

Datum
exspirace

Mnozstvi Popis produktu

Software Assurance pro Nintex Workflow

2ks Enterprise Edition

14.6.2023 | 14. 6. 2024

Soucasti plnéni sluzby je i zajisténi licen¢nich klict pro servery, jejichz nazvy pfeda objednatel
poskytovateli do 5 pracovnich dnti po podpisu smlouvy, a to prostfednictvim e-mailu. Licencni klice
budou urceny pro verze Nintex WF pro SharePoint 2013 a 2016.

2. Licenc¢ni podminky platnosti prava uzitf, upgrade a update licencovaného softwaru Nintex Workflow
Enterprise Edition jsou uvedeny v Pfiloze €. 1 této smlouvy.

3.V pfipadé, ze vinou poskytovatele (neobjedna-li vcas prodlouzeni platnosti licence) dojde ke ztraté
¢i znehodnoceni licence, zavazuje se poskytovatel uhradit veskeré naklady na znovuobnoveni ¢i
pofizeni nové licence.

4. Objednatel se zavazuje dodanou sluzbu pfevzit a zaplatit za ni cenu dle ¢l. IV této smlouvy.
Specifikace sluzby podle ¢iselniku NIPEZ:
72260000-5 Sluzby souvisejici s programovym vybavenim

6. Kontaktni osoba objednatele je opravnéna k plnéni povinnosti objednatele dle této smlouvy pisemné
povetit jiného zaméstnance objednatele. O tomto povetfeni je kontaktni osoba objednatele povinna
pisemné (i e-mailem) informovat kontaktni osobu poskytovatele. Kontaktni osoba objednatele nebo
osoba, kterou kontaktni osoba objednatele pisemné povéfi, se zavazuje predmét smlouvy pfevzit na
zakladé oboustranné podepsaného Protokolu o predani a pfevzeti pfedmétu smlouvy (dile také
,»pfedavaci protokol®).

Clanek III
Doba a misto plnéni

1. Poskytovatel se zavazuje zajistit licencni klice dle ¢l. II odst. 1 této smlouvy do 13. 6. 2023 a zahjjit
plnéni sluzby dle této smlouvy nejpozdéji 1 kalendaini den nasledujici po terminu uvedeném
v tabulce v ¢l. II odst. 1 této smlouvy, sloupec ,,Datum exspirace®, tj. nejpozdéji dne 15. 6. 2023.

2. Doba plnéni sluzby: 1(slovy: jeden) rok, tj. od 15. 6. 2023 do 14. 6. 2024.
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3.

1.

Mistem plnéni této smlouvy jsou pracovisté objednatele na adrese:

e Olbrachtova 1677/3, 140 00 Praha 4 - K¢,

Clanek IV
Cena pfedmétu plnéni a platebni podminky

Cena za pfedmét smlouvy je dana nabidkou poskytovatele ze dne 4. kvétna 2023 a je clenéna
nasledovne:

a) celkova cena ve vysi 322.963 K¢ bez DPH
(slovy tii sta dvacet dva tisic devét set Sedesat tii korun ceskych)
b) DPH ve vysi celkem 67.822,23 K&
(slovy Sedesat sedm tisic osm set dvacet dva korun ¢eskych dvacet tfi haléfi)
¢) celkova cena ve vysi 390.785,23 K¢ véetné DPH
(slovy tii sta devadesat tisic sedm set osmdesat pét korun ceskych dvacet tii haléit)

Tato cena se sjednava dohodou smluvnich stran, v souladu se zakonem ¢. 526/1990 Sb., o cenach,
ve znéni pozd¢jsich predpist, jako cena maximalni a nejvyse pfipustna cena za cely pfedmét plnéni
a zahrnuje v§echny dan¢, poplatky, cla a naklady poskytovatele nutné k poskytnuti predmeétu smlouvy
v rozsahu, kvalit¢ a zpusobem pozadovanym objednatelem, podle podminek stanovenych v této
smlouvé.

Platba zaloh na cenu za pfredmét smlouvy se nepfipousti.

Pravo na zaplaceni ceny za pfedmét smlouvy vznika poskytovateli datem zahajeni plnéni pfedmétu
smlouvy dle ¢l. IIT odst. 1 této smlouvy a podpisem predavaciho protokolu, ktery podepise kontaktn{
osoba poskytovatele a kontaktni osoba objednatele nebo osoba povéfena dle ¢l. II odst. 6 této
smlouvy. Predavaci protokol bude pfilohou faktury.

Smluvn{ strany se dohodly na bezhotovostnim zptusobu thrady faktury za pfedmét smlouvy na tcet
poskytovatele uvedeny v zahlavi smlouvy na zakladé¢ danového dokladu - faktury. Faktura bude
zaslana do datové schranky objednatele nebo e-mailem na adresu epodatelna@sshr.cz. Nelze-li
pouzit datovou schranku nebo tuto e-mailovou adresu, bude faktura zaslana prostfednictvim
provozovatele postovnich sluzeb na adresu uvedenou v zahlavi této smlouvy. V piipadé¢ zaslani do
datové schranky nebo na uvedenou e-mailovou adresu, bude kazda faktura zaslana samostatnou
zpravou ve formatu pdf, pfip. doc, xls. Jestlize bude faktura zaslana e-mailem, je mozné tuto zpravu
jako kopii zaslat i na e-mailovou adresu kontaktni osoby.

Lhuta splatnosti faktury je 21 kalendafnich dna od doruceni faktury objednateli, pficemz za den
zaplacen{ se povazuje den, kdy je fakturovana c¢astka pfipsana na ucet poskytovatele.

Faktura musi obsahovat veskeré nalezitosti stanovené zdkonem ¢&. 235/2004 Sb., o dani z pfidané
hodnoty, ve znéni pozdéjsich predpisi. Dale je poskytovatel povinen v danovém dokladu (faktufe)
uvést jako variabilni symbol ¢islo smlouvy, které vzdy urcuje objednatel, a toto ¢islo je uvedeno
v zahlavi této smlouvy. V pifipadé¢, Ze faktura nebude uplna nebo nebude obsahovat zdkonem
pfedepsané nalezitosti, je objednatel opravnén ji vratit poskytovateli s tim, ze poskytovatel je
nasledné povinen vystavit novou bezvadnou a uplnou fakturu s novym terminem splatnosti.
V takovém ptipadé poc¢ne bézet dorucenim nové faktury objednateli nova lhuta splatnosti.

Poskytovatel prohlasuje, Ze ucet uvedeny v zahlavi této smlouvy je a po celou dobu trvani smluvniho
vztahu bude povinnym registracnim tdajem dle zikona ¢. 235/2004 Sb., o dani z pfidané hodnoty,
ve znéni pozdejsich predpisu.
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Clanek V
Prava z vadného plnéni

Poskytovani sluzby je vadné, pokud je poskytovatelem poskytovana jina sluzba nez ta, ktera je
stanovena touto smlouvou, jejimi pfilohami a pozadavky objednatele (napf. v jiném rozsahu nebo
kvalité¢) nebo nejsou dodany licen¢nf klice pro servery dle ¢l. II odst. 1 této smlouvy.

Vady sluzby je objednatel povinen uplatnit u poskytovatele bez zbytecného odkladu po jejich
zjisténi, a to pisemnym sdélenim v souladu s ¢l. VIII odst. 5 této smlouvy. Vadu sluzby muze
uplatnit kontaktni osoba objednatele nebo osoba povéfena dle ¢l. II odst. 6 této smlouvy i na

e-mailové adrese poskytovatele: HE T EEA0 25" & Poskytovatel se zavazuje bezplatné odstranit
. v v ooy BRI bR S

vady sluzby v pfiméfené [htté stiiiovene ovjedtiateém.

Uplatni-li objednatel pravo z vadného plnéni sluzby, potvrdi mu poskytovatel pisemné, kdy toto

pravo uplatnil, jakoz i provedeni opravy a dobu jejiho trvani. Nepotvrzeni uplatnéni prava

z vadného plnéni poskytovatelem do 3 pracovnich dnt ode dne sdéleni uplatnéni vad je davodem

pro odstoupeni objednatele od této smlouvy.

Clanek VI
Smluvni pokuta

Za vadné plnéni sluzby uhradi poskytovatel smluvni pokutu ve vysi 0,5 % z ceny sluzby postizené
vadnym plnénim.

V pfipadé prodleni poskytovatele s plnénim sluzby uhradi poskytovatel smluvni pokutu ve vysi
2.000 K¢ za kazdy den prodleni.

Pro vypocet smluvni pokuty v odst. 1 tohoto ¢lanku se pouzije cena sluzby uvedena v ¢l. IV odst. 1
pism. a) této smlouvy.

Smluvni pokuta bude splatna do 14 kalendafnich dnti od doruceni jejtho vydactovani poskytovateli,
na ucet objednatele uvedeny v zahlavi této smlouvy, neni-li zménén pisemnym dodatkem dle
¢cl. VIII odst. 4 této smlouvy.

Smluvni strany vyslovné sjednavaji, Ze objednatel je opravnén zapocist smluvni pokuty dle odst. 1
a 2 tohoto ¢lanku na thradu ceny pfedmétu smlouvy dle ¢l. IV této smlouvy.

Poskytovatel prohlasuje, Ze smluvni pokuty dle této smlouvy vcetné jejich vyse povazuje vzhledem
k vyznamu povinnosti (zavazku), k jejichz zajisténi byly dohodnuty, za pfiméfené.
Smluvni strany vyslovné sjednavaji, ze thradou smluvni pokuty nebude dot¢eno pravo objednatele
na nahradu skody vzniklé z poruseni povinnosti, ke kterému se smluvni pokuta vztahuje, v plné
VySi.
Clanek VII
Odstoupeni od smlouvy

Kromé davodu pro odstoupeni od smlouvy objednatelem uvedenych v jinych ustanovenich této
smlouvy nebo obcanském zakoniku je objednatel opravnén od této smlouvy odstoupit v piipadé
prodleni s plnénim sluzby delsim nez 10 pracovnich dnti od pozadovaného zahajeni plnéni dle ¢l. 111
odst. 1 této smlouvy.

Objednatel je opravnén odstoupit od této smlouvy, neodstrani-li poskytovatel vadu sluzby véas nebo
vadu sluzby odmitne odstranit.

Objednatel je téz opravnén odstoupit od smlouvy z divodu probihajiciho insolvenc¢niho fizeni vuci
poskytovateli.

Objednatel je opravnén odstoupit od smlouvy i v pifpadé poruseni povinnosti poskytovatele
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uvedené v cl. IV odst. 8 této smlouvy.

5. Smluvni strany se dohodly, ze pfi prodleni objednatele se zaplacenim ceny za pfedmét smlouvy
v délce vice nez 30 kalendafnich dnt, ma poskytovatel pravo od této smlouvy odstoupit.

6. Odstoupeni od smlouvy musf byt u¢inéno pisemné v souladu s ¢l. VIIT odst. 5 této smlouvy. Uéinky
odstoupeni od smlouvy nastavaji dnem doruceni pisemného oznameni o odstoupeni druhé smluvni
stranc.

7. Odstoupeni od této smlouvy se nedotyka prava na zaplaceni smluvni pokuty nebo uroku z prodleni,
ani prava na nahradu zpusobené Gjmy.

8. 'V ptipadé odstoupeni od smlouvy se odstoupeni nevztahuje na smluvnimi stranami jiz poskytnuté
vzajemné plnéni.

Clanek VIII
Zavérecna ustanoveni

1. Smluvni strany se dohodly, Zze dalsi skutecnosti touto smlouvou neupravené se #di pfislusnymi
ustanovenimi obc¢anského zakoniku.

2. Poskytovatel souhlasi s tim, aby tato smlouva, véetné jejich pfipadnych dodatkd, byla uvefejnéna na
internetovych strankach objednatele. Udaje ve smyslu § 218 odst. 3 zdkona ¢ 134/2016 Sb.,
o zadavani vefejnych zakazek, ve znéni pozdé¢jsich predpisa, budou znecitelnény (ochrana informaci
audaju dle zvlastnich pravnich pfedpist). Smlouva se vklada do registru smluv vedeného podle
zakona ¢. 340/2015 Sb., o zvlastnich podminkach ucinnosti nekterjch smluv, uvefejniovani téchto
smluv a o registru smluv, ve znéni pozdéjsich pfedpist (zakon o registru smluv). Uvetejnéni smlouvy
zajist'uje objednatel.

3. Poskytovatel souhlasi, aby objednatel poskytl ¢ast nebo celou tuto smlouvu v piipadé zadosti
o poskytnuti informace podle zikona ¢. 106/1999 Sb., o svobodném piistupu k informacim, ve
znéni pozd¢jsich predpisu.

4. Veskeré zmeény nebo dopliky této smlouvy (véetné zmény bankovniho spojeni, zmény sidla, zmény
pravné jednajici osoby nebo zastoupeni smluvni strany atd.) jsou vazany na souhlas smluvnich stran
a mohou byt provedeny, véetné zmén piiloh, po vzajemné dohod¢ obou smluvnich stran pouze
formou pisemného dodatku k této smlouvé. Smluvni dodatky musi byt fadné oznaceny, pofadove
vzestupné cislovany, datovany a podepsany opravnénymi zastupci obou smluvnich stran. Nemuze
jit k tizi smluvni strany, které nebyl v souladu s touto smlouvou zaslan dodatek ohledné zmény udaja
v zahlavi smlouvy, ze 1 nadale uziva pfi komunikaci s druhou smluvni stranou udaje puvodné
uvedené.

5. Smluvni strany sjednavaji pravidla pro dorucovani vzajemnych pisemnosti tak, Zze pisemnosti se
zasilaji v elektronické podobé prostfednictvim datovych schranek. Nelze-li pouzit datovou schranku,
zasilaji se prostfednictvim provozovatele postovnich sluzeb na adresu uvedenou v zahlavi této
smlouvy. Pro pfipady uvedené v ¢l. IT odst. 1 a odst. 6 a ¢l. IV odst. 5 této smlouvy sjednavaji smluvni
strany komunikaci prostfednictvim e-mailovych adres kontaktnich osob uvedenych v zahlavi
smlouvy. Vady pfedmétu smlouvy lze uplatnit rovnéz zpusobem uvedenym v ¢l. V odst. 2 této
smlouvy. Pro dcel uvedeny v ¢l. IV odst. 5 této smlouvy sjednavaji smluvni strany moznost
elektronické komunikace prostfednictvim e-mailové adresy objednatele epodatelna@sshr.cz.

6. Tato smlouva se uzavira v elektronické formée a bude podepsana opravnénymi osobami zarucenym
elektronickym podpisem.

7. Tato smlouva je platna ode dne, kdy podpis pfipoji smluvni strana, ktera ji podepisuje jako posledni
a ucinna ode dne zvefejnéni v registru smluv.

8. Smluvni strany prohlasuji, Ze se s obsahem této smlouvy pfed jejim podpisem fadné seznamily, Zze
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smlouva nebyla podepsana v tisni, ani za napadné nevyhodnych podminek. Naopak byla uzaviena
podle jejich pravé a svobodné vule. Na dukaz toho pfipojuji opravnéni zastupci smluvnich stran své

podpisy.
Nedilnou soucasti smlouvy je piiloha:

Priloha ¢. 1 - Licen¢ni podminky platnosti prava uziti, upgrade a update licencovaného softwaru
Nintex Workflow Enterprise Edition

V Praze dne 29. kvétna 2023 V Praze dne 29. kvétna 2023
Za objednatele: Za poskytovatele:
Ceska republika — CES EA s.r.0.

Sprava statnich hmotnych rezerv

Ing. Miroslav Basel Jan Matus
feditel Odboru zakizek jednatel
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Pfiloha ¢&. 1 — Licen¢ni podminky platnosti prava uZiti, upgrade a update licencovaného

softwaru Nintex Workflow Enterprise Edition

¢ nintex

This Nintex End User License Agreement (“Agreement’) is between Nintex and the customer (individual or entity) that
has purchased a license forthe Nintex Software (“Customer”). “Nintex” means the Nintex affiliate designated on the
applicable Order Form. If you are an individual using the Nintex Software on behalf of a corporation, partnership, or
other entity, than that entity will be the Customer, and you representand warrantthat you are authorized to enter into
this Agreement. Each Nintex and Customerisa “Party” and togetherthey are the “Parties.”

IMPORTANT: BY INSTALLING OR USING ANY PORTION OF THE SOFTWARE, CUSTOMER IS ACCEPTING ALL
OF THE TERMS AND CONDITIONS OF THIS AGREEMENT. IF CUSTOMER DOES NOT AGREE TO THE TERMS
AND CONDITIONS, CUSTOMER MAY NOT INSTALL OR USE THE SOFTWARE.

1: Grant of License

11 In consideration of payment of the License
Fee, Nintex grants Customer the Software License,
subject to all of the terms and conditions of this
Agreement This license continues until terminated in
accordance with this Agreement.

12 Customer is entitled to install the Software on
one (1) computer or server only, for the sole purpose
of using the Software. Customer may make one (1)
copy only of the Software for back-up purposes. That
copy must contain all Nintex proprietary notices. If
Customer upgrades the Software, Customer may no
longer use the previous version from which the
Software was upgraded.

13 In the event that Nintex makes available to
Customer a software upgrade or update, add-on
component, web service andfor supplement (whether
in conjunction with providing Supportor otherwise), the
terms of this Agreementshallapply.

2. Warranties

21 Nintex Warranties. The Software has not
been written to meet Customers individual
requirements and is supplied on an “as is” hasis. A
failure of any part or the whole of the Software to be
suitable for Customer’s requirements will not give rise
to any right or claim against Nintex. Nintex’s sole
warranties in connection with the Software are that: (a)
it will work substantially in the manner described in the
Software Documentation for a period of thirty (30) days
from the firstday the Software is firstinstalled; and (b)
it does notinfringethe IP of any person.

2.2 Remedy for Breach of Warranties.

Customer's sole remedy for any breach of the
warranties in clause 2.1 is that Nintex must, at its

Nintex End User License Agreement (August2021)

option, either: (a) modify the Software; or (b) replace
the Software with software of substantially similar
functionality, so as to correct any defector to render
use of the Software non infringing (asthe case may he)
PROVIDED THAT the identified defectorinfringement
has not been caused by: (x) any modification, variation
or addition to the Software not performed by Nintex; (y)
incorrect use, abuse or corruption of the Software; or
(z) the use of the Software with other software or on
equipment with which it is incompatible. Customer
mustprovide sufficientinformation aboutany defecto
enable Nintex to reproduce it on Nintex's systems.

23 Customer’s Acknowledgement. Customer
acknowledges that the Software in general is not free
of errors or defectsand agree thatthe existence of any
errors or defects will not constitute a breach of this
Agreement.

2.4 Viruses. Nintex does not warrant that the
Software is free from all known viruses. Although
Nintex has used commercially reasonable efforts o
check for the most commonly known viruses,
Customer is solely responsible for virus scanning the
Software.

3. Confidentiality

31 Definition of Confidential Information
“Confidential Information” means all information
disclosed by a party (‘Disclosing Party”) to the other
party (“Receiving Party”), whetherorally or in writing, in
connection with Software, that is desighated as
confidential or that reasonably should be understood
by the Receiving Party to be confidential given the
nature of the information and the circumstances of
disclosure. Nintex Confidential Information includes
the Software and Software Documentation.
Confidential Information of each Party includes code,

1
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business and marketing plans, financial information,
technology and technical information, inventions,
know-how, product plans and designs, and business
processes disclosed by such Party. However,
Confidential Information does not include any
informationthat (a) is or becomes generally known
the publicwithoutbreach of any obligation owed to the
Disclosing Party, (b) was known to the Receiving Party
prior to its disclosure by the Disclosing Party without
breach of any obligation owed to the Disclosing Party,
(o) isreceived from a third party without breach of any
obligation owed to the Disclosing Party, or (d) was
independently developed by the Receiving Party.

32 Confidentiality = Obligations.  Customer
acknowledges that the ideas and expressions
contained in the Software and any modifications or
particulars of those ideas and expressionsthatmay be
provided to Customer by Nintex are confidental
(exceptto the extent that such information has entered
the public domain other than through a breach of this
Agreementby Customer). Customerundertakes notto
disclose this Confidential Information to any person
other than its agents and employees and then only to
enable the Software to be used in accordance with and
for the purposes of this Agreement. Customer must
ensurethat these persons maintain this confidentiality.

33 Copyright and Confidentiality Notices.
Customer must not remove, delete or obscure any
copyrightnotices or confidentiality notices on orin the
Software.

4. Support

Nintex will provide Customer with Support in
accordance with the Nintex Subscription Support
Policy, the Support Documentation or a separate
agreementbetween the Parties.

5. Intellectual Property (IP)

51 Rights in IP. Customer acknowledges that
Customer obtains no IP in the Software or the Support
As between the Parties, all IP in the Software andthe
Supportvests in Nintex.

52 Impermissible Actions. Customer shall not,
except to the extent permitted by any law that cannot
be excluded: (a) copy, modify, enhance or reproduce
any part of the Software, in whole orin part (cther than
in accordance with clause 1.2) or create a derivative
work of any part of the Software; (b) decompile,
disassemble, or otherwise reverse engineer the
Software or attempt to reconstruct or discover any
source code, underlying ideas, algorithms, file formats
or programming interfaces of the Software by any
means whatsoever; (c) incorporate, embed, combine,
merge or bundle the Software with any other hardware
or software (except to the extent strictly necessary to
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use the Software in accordance with its intended
purpose and these terms); (d) publically disseminaie
performance information or analysis from any souroce
relating to the Software; () use the Software to
develop a productwhich is competitive with any Nintex
product offerings; or (f) directly or indirectly permitany
third party to do any of the above.

5:3 IP Obligations. If Customer becomes aware
of any infringements or suspected infringements by
any third party of any IP in the Software or Support,
Customer must immediately notify Nintex. Customer
must at Nintex’'s request and expense take any action
as Nintex reasonably deems is appropriate to protect
its IP.

6. Termination

6.1 Termination. Nintex may terminate this
Agreement immediately by notice if Customer
breaches this Agreement and fails to remedy the
breach within fourteen (14) days of becoming aware of
the breach.

6.2 Effect of Termination. On termination of this
Agreement, Customermustimmediatelycease to use
the Software and, if possible, return the Software (and
all copies) to Nintex. Where the Software cannot be
returned, Customer must permanently delete or
destroy the Software and provide to Nintex a
declaration that Customer has complied with this
clause 6.2. This requirementis without prejudice to
any other rights and remedies that Nintex may have in
respect of the breach. Clauses 3, 5,7, 8 and 9 survive
the expiry or termination of this Agreement. Clause
3.1 expiresthree (3) years afterthe date of terminaton
or expiry of this Agreement.

7. Taxes and Export Restrictions

71 Unless expressly stated to the contrary, all
fees, costs and charges referred to in this Agreement
are exclusive of alltaxes, duties and imposts.

7.2 If Nintex is or will be liable for any taxes,
duties orimposts (including goods and services tax or
value added tax) on or relating to this Agreementor
anything done pursuant to this Agreement (excluding
income tax) then Customer must pay Nintex an amount
equal to thatliability atthe time that Customerpays any
fees, costs or charges to which the liability relates.

73 Export Compliance. The Software and other
technology Nintex makes available, and derivatives
thereof may be subject to export laws and regulations
of the United States and other jurisdictions. Customer
represents thatit is nothamedon any U.S. government
denied-party list Customer shall not, and shall not
allow any third party to, export from the United States
or allow the re-export or re-transfer of any part of the
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Software in a U.S.-embargoed country (currently Cuba,
Iran, North Korea, Sudan, or Syria) orinviolation of any
U.8. exportlaw or regulation, or any export or import
laws, regulations, orrequirements of any United States
or foreign agency orauthority.

8. LIMITATION OF LIABILITY

8.1 IN NO EVENT WILL NINTEX BE LIABLE TO
CUSTOMER OR ANY OTHER PERSON FOR ANY
LOST PROFITS, LOST SAVINGS, DELETION OR
CORRUPTION OF ELECTRONICALLY STORED
INFORMATION, LOST DATA, OR OTHER SPECIAL,
DIRECT, INDIRECT, PUNITIVE, CONSEQUENTIAL,
OR INCIDENTAL DAMAGES ARISING OUT OF OR
RELATING TO THIS AGREEMENT OR ANY
SOFTWARE, SUPPORT OR OTHER PRODUCTS OR
SERVICES FURNISHED OR TO BE FURNISHED
UNDER THIS AGREEMENT OR THE USE
THEREOF, EVEN IF NINTEX HAS BEEN ADVISED
OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE.

8.2 NINTEX'S AGGREGATE LIABILITY UPON
ANY CLAIMS HOWSOEVER ARISING OUT OF OR
RELATING TO THIS AGREEMENT OR ANY
SOFTWARE, SUPPORT OR OTHER PRODUCTS OR
SERVICES FURNISHED COR TO BE FURNISHED BY
NINTEX UNDER THIS AGREEMENT WILL IN ANY
EVENT BE ABSOLUTELY LIMITED TO THE
AMOUNT PAID BY CUSTOMER TO NINTEX UNDER
THIS AGREEMENT FOR THE APPLICABLE
SOFTWARE, SUPPORT OR OTHER PRODUCTS OR
SERVICES.

83 NINTEX ACKNOWLEDGES THAT IT HAS
SET ITS PRICES AND ENTERED INTO THIS
AGREEMENT IN RELIANCE UPON  THE
WARRANTIES, DISCLAIMERS AND LIMITATION OF
LIABILITY SET OUT IN THIS AGREEMENT, AND
THAT THESE FORM AN ESSENTIAL BASIS OF THE
BARGAIN REACHED BETWEEN THE PARTIES. THE
PARTIES AGREE THAT THE LIMITATIONS OF
LIABILITY SPECIFIED IN THIS CLAUSE 8 WILL
SURVIVE AND APPLY EVEN IF ANY CLAUSE IS
FOUND TO HAVE FAILED ITS ESSENTIAL
PURPOSE. NOTWITHSTANDING THIS, NOTHING
CONTAINED IN THIS AGREEMENT WILL LIMIT
NINTEX'S LIABILITY FOR ITS OWN WILLFUL OR
WANTON CONDUCT.

84 NINTEX MAKES NO WARRANTY OR
REPRESENTATION TO CUSTOMER AS TO THE
PERFORMANCE OR OPERATION OF THE
SOFTWARE, SUPPORT ©OR ANY OTHER
PRODUCTS OR SERVICES EXCEPT AS PROVIDED
IN CLAUSE 21. NINTEX MAKES NO OTHER
WARRANTY, EXPRESS OR IMPLIED, WTH
RESPECT TO NINTEX, THE SOFTWARE, SUPPORT
OR OTHER PRODUCTS OR SERVICES PROVIDED
BY NINTEX AND, SUBJECT TO THIS CLAUSE, ANY
CONDITION OR WARRANTY WHICH WOULD
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OTHERWISE BE IMPLIED IN THIS AGREEMENT IS
HEREBY EXCLUDED. WHERE LEGISLATION
IMPLIES IN THIS AGREEMENT ANY CONDITION OR
WARRANTY, AND THAT LEGISLATION AVQIDS OR
PROHIBITS PROVISIONS IN A CONTRACT
EXCLUDING OR MODIFYING THE APPLICATION
OF OR EXERCISE OF OR LIABILITY UNDER SUCH
CONDITION OR WARRANTY, THAT CONDITION OR
WARRANTY WILL BEDEEMED TO BE INCLUDED IN
THIS AGREEMENT. HOWEVER, NINTEX'S
LIABILITY FOR ANY BREACH OF SUCH CONDITION
OR WARRANTY WILL BE LIMITED, AT ITS OPTION,
TO ONE OR MORE OF THE FOLLOWING: (A) IF
THE BREACH RELATES TO GOODS: () THE
REPLACEMENT OF THE GOODS OR THE SUPPLY
OF EQUIVALENT GOODS; () THE REPAIR OF
SUCH GOQODS; (INTHE PAYMENT OF THE COST
OF REPLACING THE GOODS OR OF ACQUIRING
EQUIVALENT GOODS; OR (IV) THE PAYMENT OF
THE COST OF HAVING THE GOODS REPAIRED;
AND (B) IF THE BREACH RELATES TO SERVICES:
() THE SUPPLYING OF THE SERVICES AGAIN; OR
(1) THE PAYMENT OF THE COST OF HAVING THE
SERVICES SUPPLIED AGAIN.

8.5 DESPITE ANY OTHER PROVISION IN THIS
AGREEMENT, NINTEX DOES NOT EXCLUDE
LIABILITY FOR DEATH OR PERSONAL INJURY TO
THE EXTENT THAT THE SAME ARISES DIRECTLY
FROM ITS NEGLIGENCE OR THE NEGLIGENCEOF
TS EMPLOYEES.

9. Mutual Indem nification

91 Nintex Indemnification. Nintex will defend
Customer from and against any claim by a third parly
alleging thatthe Software, when used as authorized in
this Agreement, infringesa U.S. patent, U.S. copyright,
or US. trademark and shall indemnify and hold
Customer harmless from and against any damages
and costs (including reasonable attorneys’ fees)
actually awarded against Customer or agreed to by
Nintex in settlement resulting from such claim,
provided that Nintex shall have received from
Customer: (@) promptwritten notice of such claim (but
in any event notice in sufficient time for Nintex to
respond without prejudice); (b) the sole and exclusive
right to control and direct the investigation, defense,
and settlement (if applicable) of such claim;and (c) all
reasonably necessary cooperation, at Nintex’s cost,
from Customer. If Customer s use of the Softwareis (or
in Nintex’s opinion is likely to be) enjoined, if required
by settlementor if Nintex determines such actions are
reasonably necessary for Customer to avoid material
liability, Nintex may, in its sole discretion, substitute for
the Software substantially functionally similar programs
and documentation or otherwise procure for Customer
the right to continue using the Software. The
obligations in this section 9.1 shall notapply: (u) ifthe

3
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Software is modified by any party otherthan Nintex, but
solelyto the extent the alleged infringementis caused
by such modification; (v) if the Software is combined
with products or processes not provided or authorized
by Nintex, but solely to the extent the alleged
infringementis caused by such combination; (w) toany
unauthorized use of the Software; (x) to any
unsupported release of the Software; (y) to any third
party code contained within the Software; or (z) if
Customer settles or makes any admissions with
respect to a claim without prior written consent from
Nintex. THIS SECTION 9.1 SETS FORTH NINTEX'S
SOLE LIABILITY AND CUSTOMER'S SOLE AND
EXCLUSIVE REMEDY WITH RESPECT TO ANY
CLAIM OF INTELLECTUAL PROPERTY
INFRINGEMENT.

9.2 Indemnification by Customer. Customer
will defend, indemnify, and hold Nintex harmless from
any claims made or broughtby a third party: (a) based
upon breach of this Agreement by Customer, its
employees and its users resulting in the disclosure of
Confidential Information, as defined in section 3.1; (b)
alleging thatthe Customer Contentinfringestherights
of, or has caused harm to a third party; or (c) in
cohnection with a claim arising from use of the
Software in breach of this Agreement by Customer or
its employees; provided, however, that Customer has
received from Nintex: (x) promptwritten notice of such
claim (but in any event notice in sufficient time for
Customer to respond without prejudice); (y) the sole
and exclusive right to control and direct the
investigation, defense, and settlement (if applicable) of
such claim (provided thatCustomer may notsettle any
claim unless such settlement unconditionally releases
Nintex of all liability);and (z) allreasonablynecessary
cooperation (at Customer scost) from Nintex.

10. General

101 Entire  Agreement. This Agreement
constitutes the entire agreement between the Parties
as to its subject matter and supersedes all prior
communications in connection with that subject matter.
No modification, amendment, or waiver of any
provision of this Agreement will be effective unless in
writing and signed by both Parties. The Parties
acknowledge that, except as expressly stated in this
Agreement, they have notrelied on any representation,
warranty or undertaking of any kind made by or on
behalf of the other Party in relation to this Agreement.

10.2 Authorization. Each Party warrants that it
hasthe authority, power and capability to enterinto and
to perform its obligations under this Agreementand
that its obligations under this Agreement are binding
and enforceable.

103 Force Majeure.Neither Party will be liable for
any failure to perform its obligations under this
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Agreement (other than an obligation to pay money) if
the Party is prevented from doing so by any cause
beyond its reasonable control.

104 Severability. Each term of this Agreement
must be interpreted in such manner as to be effective
and valid under applicable law. If any term of this
Agreementis heldto be prohibited by or invalid under
applicable law, thatterm is ineffective only to the extent
of such prohibition or invalidity, withoutinvalidating the
remainder of this Agreement.

105 Waiver. A term of this Agreementmay notbe
waived except in writing signed by the Party granting
the waiver. The waiver by a Party of a breach by
another Party of any term of this Agreement does not
operate as a waiver of another or continuing breach by
that Party of that term or any other term of this
Agreement.

106 Assignment. Customer must not assign or
novate any of Customer's rights or obligations under
this Agreementwithout Nintex's prior written consent
(which Nintex may withhold in its absolute discretion).
Nintex may assign or novate any of its rights or
obligations under this Agreement to any person by
notice to Customer.

107 Choice of Law and Jurisdiction. Excluding
conflictof laws rules, this Agreementshall be govemed
by and construed under (a) the laws of the State of
Washington, U.S. if Customer is located in North or
South America, (b) the laws of the state of Victoria,
Australia if Customeris located in Asia or Australia, or
() the laws of England and Wales if Customeris
located outside of North or South America, Asia and
Australia. All disputes arising outof or in relation to this
Agreement shall be submitted to the exclusive
jurisdiction of the courts of (i) Seattle, Washington
when the laws of Washington apply, (i) Melboume
when the laws of Australia apply, or (iii) London when
the laws of England and Wales apply. Nothing in this
section shall restrict Nintex's right to bring an action
(including for example a motion for injunctive relief)
against Customerin the jurisdiction where Customers
place of business is located. The United Nations
Convention on Contracts for the International Sale of
Goods and the Uniform Computer Information
Transactions Act, as currently enacted by any
jurisdiction oras may be codified or amended fromtime
to time by any jurisdiction, do not apply to this
Agreement.

11. Definitions

“Affiliate(s)” mean(s), with respectto either Party, any
individuals, companies, corporations, partnerships or
other entities, directly or indirectly, controlling,
controlled by, or under common control with, such
party.
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“Customer Content” meansthe business information
or other data used by Customerin connection with the
Software.

“Intellectual Property” (or IP) means:

(a) patents, trademarks, services marks, design rights
(whether registered or unregistered and including any
applications forthese rights);

{b) copyright (including future copyright) throughout
the world in all literary works, artistic works, computer
software, and any other works or subject matter in
which copyrightsubsists and may in the future subsist;

{c) trade or business names; and

{(d) know-how, Confidential Information and trade
secrets,

and any other similar rights or obligations whether
registrable ornot in any country.

“License Fee” meansthe relevant licensefee forthe
Software.

“Material” means material in any form, including
documents, reports, products, equipment, information,
data, source code, software, software tools, and
methodologies.

“Software” means Nintex's software product and
includes the Software Documentation and all other
associated Material provided by Nintex in relation to
that software.

“Software Documentation” means any
documentation provided by Nintex which is
incorporated in or associated with software.

“Software License” means a non-exclusive, non-
transferable license to use the Software in accordance
with this Agreement.

“Support” means the support, assurance, new
releases and related maintenance services for the
Software described in the SupportDocumentation and
includes the Support Documentation and all other
associated Material provided by Nintex in relation to
that support.

“Support Documentation” means any

documentation provided by Nintex which s
incorporated in or associated with Support.
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