Learning Partnership Agreement

This Learning Partnership Agreement (“LPA”) is entered into by the date of the signature of the last party and takes effect by the date of its publication in the Agreement Register according to Act no. 340/2015 Coll., on Special Conditions for the Efficacy of Some Agreements, Publication of These Agreements, and on an Agreement Register (the “Effective Date”), between Elekta Instrument AB, VAT: SE 556492094901, a company registered in Sweden and whose registered office is at Box 7593, 103 93 Stockholm, visiting address: Kungstensgatan 18, SE-103 Stockholm, Sweden (“Elekta”), and Nemocnice Na Homolce (Na Homolce Hospital), VAT: CZ00023884, state semi-budgetary organization founded by the Ministry of Health of the Czech Republic, whose registered office is at Roentgenova 37/2, 150 30 Prague 5 , Czech Republic (“Hospital”).

Introduction

This LPA governs the rights and obligations of Hospital and Elekta with respect to the learning partnership entered into hereunder which results in Learning Activities for Participants as defined below. This Agreement, as hereinafter defined, supersedes and replaces the Education Program Agreement entered into between the parties on December 18, 2013. As of the Effective Date hereof, the Education Program Agreement will be terminated.

The parties agree as follows: 

1. Definitions 

“Agreement” means this LPA and the Order Forms, considered as a whole, as they may be amended. 
“Confidential Information” means information, regardless of the form or manner in which the information is disclosed or learned, related to the disclosing party’s proprietary technology and products, including without limitation, technical data, trade secrets, know-how, training manuals, source code, customer names and information, operations and business or financial plans, pricing or strategies and any information of either party that is identified as confidential or proprietary at the time of disclosure by the disclosing party or which considering all the circumstances surrounding the disclosure, ought reasonably to be understood by the receiving party to be confidential.
“Consulting” means consulting services provided by a Hospital appointed employee to other Elekta customers on clinical and/or quality assurance of Elekta Product(s) as more particularly set out in an individual Order Form or Statement of Work.

“Intellectual Property” means all worldwide intellectual property rights, including, but not limited to, patents, copyrights, rights in databases, authors’ rights, trademarks, trade names, know-how, and trade secrets, whether registrable or otherwise and, where registrable, including without limitation any rights in applications and rights to make applications in respect thereof, and all other intellectual property rights of a similar or corresponding character that may now or in the future subsist irrespective of whether any such rights arise under any applicable law, or international intellectual property law, unfair competition, or trade secret laws.

“Learning Activity(ies)” means Observation Visits, Training, and/or Consulting.

[bookmark: _Hlk16598394]“Observation Visits” means visits where the Participants will follow the daily work at the Hospital and learn about the workflow, dose planning of patient treatments, treatment of patients and the Products as more particularly set out in an individual Order Form or Statement of Work.

“Order Form” means an agreement between the parties that references and incorporates this LPA and describes the learning partnership between the parties, together with all appendices, statements of work, and other attachments to that agreement. 

“Participant” means Elekta’s customers, potential customers or other persons participating in the Learning Activities. 

“Product(s)” means Elekta’s hardware and/or software products listed in an individual Order Form or Statement of Work. 

“Statement of Work” as expressly incorporated in to the Order Form by reference, which describes the specific scope of the learning partnership, fees and other details thereof.

“Training” means the clinical and/or quality assurance training courses provided by Hospital to Participants on the Products or on other clinical content related to the treatment of cancer as more particularly set out in an individual Order Form or Statement of Work.

“Training Materials” shall mean documents developed by Hospital that are presented and/or distributed to the Participants during Training, an Observation Visit, or Consulting. 

2. Ordering Protocol
At any time during the Term (as defined below), the parties may issue an Order Form incorporating the terms of this LPA which shall describe the appointment of the Hospital by Elekta to provide the Learning Activity. The parties will then enter into individual Statements of Work incorporating the terms of the Order Form which shall describe the scope of each Learning Activity to be performed by Hospital. In the event of any inconsistency, the following order of priority from highest to lowest will apply: (a) Statement of Work, (b) Order Form, and (c) LPA. 

3. Consulting Services

Hospital acknowledges and agrees that Elekta may engage (based on the prior Hospital’s written consent) a Hospital employee from time to time to perform professional services for Elekta by entering into a consulting agreement pursuant to which Elekta will pay such employee for its services directly and Hospital will provide its consent on a case by case basis. Furthermore, Elekta and Hospital may choose to separately enter into a Consulting Order Form pursuant to which Hospital will appoint a Hospital employee(s) to provide Consulting to Elekta. In such cases, Elekta will pay the Hospital for consulting services directly.

4. Training Materials 

4.1 Ownership of Training Materials. Hospital shall be solely responsible for the creation, review and approval of all Training Materials. Training Materials may include i) Elekta Intellectual Property, including but not limited to Elekta Product manuals, Elekta marketing materials, and/or Elekta technical or other documentation related to the Product(s) and the authorised use of the Products; and/or (ii) Hospital Intellectual Property including but not limited to manuals, marketing materials, and/or technical or other documentation related to the Product(s) and their permitted use. Each Party will retain exclusive interest in and ownership of its Intellectual Property developed before this Agreement or developed outside the scope of this Agreement. Nothing in this Agreement will function to transfer any of either Party’s Intellectual Property rights to the other Party. Any new Intellectual Property arising from the creation of the Training Materials (“Foreground IPR”) shall be owned by the Hospital who hereby grant to Elekta and its Affiliates a royalty free, worldwide, perpetual and irrevocable right and license to such Foreground IPR, including the limited right to sub-license to their customers, suppliers and sub-contractors when using Elekta Products or supplying Elekta, to enable the unfettered right to make, use, distribute any product, document, software or other material employing such Foreground IPR.

4.2 Licensing. Each Party hereby grants the other Party a royalty free right and license under its Intellectual Property solely for the purpose of producing and allowing the permitted distribution of the Training Materials to the Participants and internal use by the other Party.  

Elekta further grants to Hospital a worldwide, perpetual and irrevocable royalty free right and license to copy, use and distribute the Training Materials, and to sub-license to the Participants, the right to use and implement any training, guidance, process, methodology, protocol, instruction or application incorporated in such Training Materials, and for the Participants to copy and reproduce such Training Materials solely for use by Participant employees.

4.3 The Parties shall not remove any copyright notices, confidentiality markings or identification of Intellectual Property applied by a Party to its and materials or any Training Materials.  Where such markings have been applied to material to be used in the Training Materials they shall be appropriately reproduced on such Training Materials.  Permitted use of either Parties trade marks shall be subject to compliance with the trade mark owners brand guidelines and instructions of use as may be supplied.

5. Protection of Confidential Information

5.1 The parties recognize that, in connection with the performance of this Agreement, each of them may disclose to the other its Confidential Information. 

5.2 The recipient agrees not to use or otherwise disclose any Confidential Information disclosed to it by the discloser for its own use or for any purpose, including but not limited to any third parties or employees and/or affiliates of the recipient, except as required to enjoy its rights or to carry out its obligations under this Agreement.

5.3 The recipient agrees that it shall take all reasonable measures to protect the secrecy and confidentiality of and avoid disclosure or use of the discloser’s Confidential Information, which measures shall include at least the degree of care that the recipient utilizes to protect its own Confidential Information of a similar nature.

5.4 The recipient agrees to notify the discloser promptly in writing of any misuse or misappropriation of the discloser’s Confidential Information that may come to the attention of the recipient.

5.5 The obligations hereunder shall not apply, or shall cease to apply, to any Confidential Information if or when, and to the extent that, the Confidential Information: (i) was known to the recipient or the recipient's affiliates prior to the receipt of the Confidential Information from the discloser or discloser's affiliates; (ii) was, or becomes through no breach of the recipient's (or any of its affiliates’) obligations hereunder, known to the public; (iii) becomes known to the recipient or recipient's affiliates from sources other than the discloser or discloser's affiliates under circumstances not involving any breach of any confidentiality obligation between the source and the discloser or discloser's affiliates; (iv) is independently developed by the recipient or the recipient's affiliates, without any use of or reference to the discloser’s Confidential Information; or (v) is required to be disclosed by law or applicable legal process, provided that the recipient or the recipient's affiliates making the disclosure shall (A) give the discloser as much prior notice thereof as is reasonably practicable so that the discloser may seek such protective orders or other confidentiality protection as it, in its sole discretion and at its sole expense, may elect, and (B) reasonably cooperate with the discloser in protecting the confidential or proprietary nature of the Confidential Information that must be so disclosed (with this duty of cooperation not requiring the recipient or recipient's affiliates to initiate or participate in any litigation or incur more than de minimis out-of-pocket costs). Notwithstanding above, the Hospital has the right to publish this LPA, Order forms and Statements of Work in Agreement Register in accordance with Act no. 340/2015 Coll., on Special Conditions for the Efficacy of Some Agreements, Publication of These Agreements, and on an Agreement Register; provided, however, that prior to publishing, the Hospital gives Elekta the opportunity to redact any Trade Secrets or other confidential or financial information present in the Agreement that may give a Elekta competitor an unfair advantage in the market.

5.6 Each recipient acknowledges and agrees that due to the unique nature of the discloser’s Confidential Information, there can be no adequate remedy at law for any breach of the recipient’s confidentiality obligations under this Agreement, that any such breach may result in irreparable harm to the discloser, and that therefore, upon any such breach or threat thereof, the discloser shall be entitled to seek appropriate equitable relief, including injunctive relief, in addition to any remedies it may have available at law. 

5.7 The Parties acknowledge that the Training Materials may incorporate Confidential Information and, notwithstanding anything to the contrary in this Clause 5, such materials may be distributed to any Participant for use permitted under this Agreement, where Hospital ensures that such Participant is subject to obligations of confidentiality no less onerous than those imposed by this Clause 5 in respect of any Confidential Information contained therein.

6. Fees and Invoicing. All fees and payment terms will be set forth in the applicable Order Form or Statement of Work. Unless otherwise agreed in an Order Form or Statement of Work, all fees shall be paid within forty-five (45) days of the date of Elekta’s receipt of an undisputed invoice.

7. Term and Termination 
7.1 [bookmark: _Ref533078467]This LPA shall become effective as of the Effective Date and shall automatically renew annually (“Term”), until terminated by either party in accordance with Clause 7.2.

7.2 The Agreement as a whole or an individual Order Form or Statement of Work may be terminated by the other party at any time following the first anniversary of such agreement’s Effective Date upon thirty (30) days prior written notice to the other party, provided that Learning Activities are not scheduled within three (3) months from such date, whereby the Agreement, Order Form, or Statement of Work will terminate following completion of such upcoming Learning Activities.

7.3 Termination for Cause.  A party may terminate the Agreement as a whole or an individual Order Form or Statement of Work by providing written notice to the other party upon the occurrence of any of the following events:

(i) Uncured or Irremediable Breach. The other party has committed a material breach of the Agreement and has failed to remedy the breach within thirty (30) days after receipt of written notice from the non-breaching party identifying the breach and requiring it to be remedied, or the other party commits any irremediable material breach of the Agreement; 

(ii) Insolvency. The other party ceases to conduct business in the ordinary course or a resolution is passed or an order made for its winding up, or has an administrator or administrative receiver appointed, or has a receiver appointed over  any of its assets, or any  proposal is made or other process commenced for a composition or scheme of arrangement with one or more creditors, or any analogous act or procedure is commenced in any jurisdiction in respect of the other party under any provision of bankruptcy or insolvency legislation.

(iii) Change of Control. There is at any time, in the reasonable opinion of Elekta, a change in the ownership or Control of the Hospital. “Control” means the ability, directly or indirectly, to direct or cause the direction of the management and policies of an entity, whether through the ownership of voting stock, by contract or otherwise and “Controlling” and “Controlled by” shall be construed accordingly.

8. Representations and Warranties

8.1 Representations. Each party represents that: (i) it is duly organized, validly existing, and in good standing under the laws of its jurisdiction of incorporation or organization; (ii) it has the power and authority to enter into and perform all of its obligations under the Agreement, and (iii) this LPA has been signed by its duly authorized representatives who are able to bind their respective companies. The foregoing representations also apply to each Order Form.

8.2 Warranty. Hospital warrants that it (i) has the proper skill, training and background to perform the Learning Activities in a professional and competent manner and shall maintain appropriate insurance coverage throughout the Term; (ii) shall not misrepresent the technical specifications and/or functionality of the Product(s) or train Participants on off-label uses of the Products; (iii) shall strictly comply with all applicable laws and regulations in its performance hereunder, including but not limited to those related to anti-bribery and anti-corruption, wage payment and prohibiting discrimination in employment, and fair competition and trade secrets; and (iv) as applicable, shall comply with the Elekta Code of Conduct and all other Elekta policies that are made available to Hospital from time to time on Elekta’s website at www.elekta.com or as supplied by Elekta. 

9. Liability and Indemnity
9.1 In no event will either party be liable under the Agreement for any indirect, incidental, special, exemplary, consequential (including without limitation loss of data, use, income, profit, or savings) or punitive damages arising out of or in connection with the Agreement or any Learning Activity provided under the Agreement, even if the responsible party had been advised of the possibility of those types of damages or even if those types of damages were reasonably foreseeable.
9.2 Elekta represents and warrants that it has adequate general liability (including contractual liability).  Upon request by Hospital, Elekta shall supply Hospital with certificates of insurance to Hospital’s satisfaction documenting such coverage. Except to the extent that this limitation is prohibited by applicable law, the total aggregate liability of Elekta for all types of claims arising under or related to the Agreement will not exceed the total amount paid by Elekta under the Order Form to which the claim(s) relate(s) during the 12 months immediately preceding the date of the most recent claim that gave rise to the liability.  
9.3 Hospital shall assume all risk and responsibility for third party claims resulting from Hospital’s misrepresentation of the Product(s)’ functionality and/or technical specifications or Hospital’s representation of off-label uses of the Product(s) during the Learning Activities. This section shall not be subject to any limitation of liability set forth in this Agreement.
9.4 Hospital represents and warrants that it has adequate general liability (including contractual liability) and worker’s compensation insurance.  Upon request by Elekta, Hospital shall supply Elekta with certificates of insurance to Elekta’s satisfaction documenting such coverage.

10. General Terms 
10.1 Independent Contractor.  Hospital agrees that it is an independent contractor to Elekta and acknowledges and understands that, as an independent contractor, it is not an agent, employee, affiliate, subsidiary, joint venture or partner of Elekta.   
10.2 Publicity and Use of Trademarks.  Unless otherwise agreed, neither party shall use the name, logo, trademarks or trade names of the other party in publicity releases, promotional material, advertising, marketing or business generating efforts without the other party’s prior written consent.
10.3 Assignment and Subcontract.  Neither party may assign or subcontract, its rights, duties or obligations under the Agreement to any person or entity without the prior written consent of the other party, such consent not to be unreasonably withheld.  

10.4 Force Majeure. Either party shall be entitled to suspend performance of its obligations under this Agreement to the extent that such performance is impeded or made unreasonably onerous by any of the following circumstances: industrial disputes and any other circumstance beyond the control of the parties such as fire, war (whether declared or not), extensive military mobilization, insurrection, requisition, seizure, embargo, restrictions in the use of power. The party claiming to be affected by force majeure shall notify the other party in writing without delay on the intervention and on the cessation of such circumstance. If such delay continues for 3 months or more, the unaffected party has the right to terminate this Agreement.

10.5 Governing Law.  This Agreement shall be governed and construed in accordance with the laws of Czech Republic excluding its provisions on conflict of laws. Any disputes, controversy or claim arising out of or in connection with this Agreement, including any question regarding existence, validity, breach or termination thereof, or the legal relationships established by this Agreement, or in any other way relating to the Products shall be settled and finally resolved by arbitration in accordance with the courts in the Czech Republic. 

10.6 Notice.  A notice to either party shall be effective if given by registered or certified mail, email or via a nationally recognized overnight courier and addressed to the party to receive such notice at the address shown in the preamble to this LPA. Notice addresses may be changed upon written request by the parties. 
A notice given in accordance with clause 10.6 takes effect when taken to be received (or at a later time specified in it), and is taken to be received:
if sent by registered or certified mail, on the third business day after the date of posting (or on the fifth business day after the date of posting if posted as international mail); 
if sent by email, an hour after the time the sender's information system recorded that the email left the sender's information system unless, within four business hours, the sender is informed (by automatic notice or otherwise) that the email has not been received by the recipient; and
if sent by a nationally recognized overnight courier, upon signature of confirmation of delivery obtained by the courier service,

If the delivery, receipt or transmission is not on a business day or is after 5.00pm (recipient’s time) on a business day, the notice is taken to be received at 9.00am (recipient’s time) on the next business day.

10.7 General.  This LPA and associated Order Form(s) and Statement(s) of Work constitute the complete and exclusive statement of agreement between the parties, which supersedes and merges all prior proposals and all other agreements, oral and written, between the parties relating to the subject matter of this Agreement.  The Agreement may be modified only in a writing by an ascendingly numbered amendment signed by both parties. Notice according to section 7 and any amendment hereto must be delivered in writing by postal services to the registered seat of the receiving party. The waiver or failure of either party to exercise any right provided for herein shall not be deemed a waiver of any further right hereunder.  Should any provision of the Agreement be invalid, ineffective or unenforceable under present or future laws, the remainder of the provisions shall remain in full force and effect and shall in no way be affected, impaired or invalidated. This LPA shall be published in the Agreement Register by the Hospital. Hospital shall receive two counterparts of this LPA. Elekta shall receive one counterpart. 

Signed by authorized representatives of Elekta and Hospital as of the Effective Date.

	ELEKTA
	HOSPITAL

	By: xxxxxxxxxxxxxxxxxxxxx
	By: xxxxxxxxxxxxxxxxxxxxx

	Printed Name: xxxxxxxxxxxxxxxxxxxxx
	Printed Name: MUDr. Petr Polouček, MBA

	Title: xxxxxxxxxxxxxxxxxxxxx
	Title: Director

	Date Signed: 30. 9. 2020
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