ELENA Facility Annex VIl

Annex VIl

A Exclusion criteria

Should they be in one of the situations described below, economic operators/tenderers shall be
excluded from procurement procedures launched by the Final Beneficiary:

(@) they are bankrupt, are subject to insolvency, are being wound up, are having their affairs
administered by a liquidator or by the courts, are in an arrangement with creditors, are having
their business activities suspended, or are in any analogous situation arising from a similar
procedure provided for in national legislation or regulations;

(b) in the past five years, they have been the subject of a final judgment or final administrative
decision for being in breach of their obligations relating to the payment of taxes or social
security contributions in accordance with the applicable law and where such obligations remain
unpaid unless a binding arrangement has been established for payment thereof;

(c) in the past five years, they or persons having powers of representation, decision-making or
control over them have been convicted of an offence conceming their professional conduct by a
final judgment, which would affect their ability to implement a supplies, senices or works
contract and which is for one of the following reasons:

(i) negligently providing misleading information that may hawe a material influence or
fraudulently misrepresenting information required for the verification of the absence of grounds
for exclusion or the fulfilment of selection criteria or in the performance of a contract or an
agreement;

(i) entering into agreements with other persons aimed at distorting competition;

(iii) attempting to unduly influence the decision-making process of the contracting authority
during the award procedure;

(iv) attempting to obtain confidential information that may confer upon it undue advantages in
the award procedure.

(d) inthe past five years, they or persons having powers of representation, decision-making or
control over them have been the subject of a final judgment for:
(i) fraud;
(ii) corruption;
(iii) participation in a criminal organisation;
(iv) money laundering or terrorist financing;
(v) terrorist offences or offences linked to terrorist activities, or inciting, aiding, abetting or
attempting to commit such offences;
(M) child labour and other forms of trafficking in human beings;

(e) they are subject to a decision on exclusion contained in the early detection and exclusion
system database (EDES) of the European Commission*' as per its published list.

B. Procurement procedures to be followed by Final Beneficiaries
not operating in a capacity of contracting authority as per
the EU Procurement Directives

In order to claim subcontracting costs as eligible, the Final Beneficiary needs to ensure that:

Eligibility and other requirements stipulated in the contract are complied with;

The procurement procedure undertaken by the Final Beneficiary in order to award the contract
are compliant with the principles of transparency, proportionality, equal treatment, best value
for money, awidance of conflict of interest and non-discrimination.

“! https://ec.europa.ewinfo/strategy/eu-budget/how-it-works/annualifecycle/implementation/anti-fraud-measures/edes_en#the-
database
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The Final Beneficiary may opt to apply its internal procurement rules in matter of award of contracts
as long as the latter ensure compliance with the above mentioned principles. In case such rules do
not exist or are not deemed appropriate by the Final Beneficiary, it may opt to comply with the

following provisions:

[ Estimated value of the | Minimum number of

subcontract qualified bidders to Publication Requirements/ Procedure
(without VAT) be consulted

No publication required-negotiations to obtain
<EUR 35000 one best value for money possible
> EUR 35 000, but At least five No publication required-negotiations to obtain
<EUR 214 000 best value for money

Publication via appropriate means (website,
> EUR 214 000 At least five newspaper etc.) — negotiations to obtain best

value for money

In line with the relevant provisions of the contract, the Final Beneficiary undertakes to maintain
archives documenting the conduct of the above mentioned procedures that are to be kept at the
disposal of EIB, EC or other entities mentioned as per Articles Il. 14.2 to 11.4.5 of the Contract.
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Annex IX: Financial Audit
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1. Introduction

This Annex sets out the requirements and the methodology applicable to the Financial Audits, as
specified in article 1.6.1 (d) of the Contract.

Section 2 of this Annex refers to the Terms of Reference (“ToR”) whose provisions shall be
included by the Final Beneficiary in the senice contract to be signed with an independent auditor
(the “Auditor”) following the procurement process to subcontract the Financial Audit. Copy of the
senice contract signed by the Final Beneficiary and the Auditor, including the provisions set in

Section 2 of this Annex, shall be provided by the Final Beneficiary to the Bank. The senice
contract with the Auditor shall be awarded in accordance with Article II.7.

Section 3 of this Annex refers to the Independent Report of Factual Findings and Section 4 refers
to the Standard Factual Findings to be followed by the Auditor. These documents must be
produced by the Auditor and delivered by the Final Beneficiary to the Bank.

Finally, Section 5 of this Annex sets out the methodology to be used in the sampling processes
related to the Financial Audit.

The documents included in Section 3 and 4 shall be produced and signed by the Auditor and sent
by the Final Beneficiary with the final implementation report.
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2. Terms of Reference for an Independent Report of Factual Findings on
costs and investment amounts declared under ELENA Project
Development Services Contract

This document sets out the ‘Terms of Reference (ToR)' under which
[insert name of the final beneficiary] (‘the Final Beneficiary)]

agrees to engage
[insert legal name of the auditor] (‘the Auditor’)

to produce an independent report of factual findings (‘the Report’) conceming the Financial
Statements“? drawn up by the [Final Beneficiary] for the ELENA Project Development Senices
Contract [insert number of the Contract, title of the action, acronym and duration from/to] (‘the
Contract’), and

to issue a ‘Audited Financial Statement (AFS)’ referred to in Article 11.14.2 of the Contract based
on the compulsory reporting template stipulated by the European Investment Bank (the “Bank”).

The Contract has been concluded under the ELENA Facility between the [Final Beneficiary} and
the Bank.

The Bank is mentioned as a signatory of the Contract with the Beneficiary only. The Bank is not a
party to this engagement.

2.1 Subjectof the engagement

With the final implementation report, to be submitted 30 (thirty) calendar days following the end of
the reporting period in question, the Final Beneficiary shall submit a AFS as reimbursement of
actual costs and unit costs calculated on the basis of its usual cost accounting practices (see
Atticle II.10 of the Contract). The AFS shall cover all reporting periods and all cost categories. In
addition, the AFS has to cover also the submitted list of the supported eligible Investment Projects
and their amount (see Article 1.4.4 of the Contract).

The AFS is composed of two separate documents:

° The copy of the Contract related to the Audited Financial Statement signed by the Final
Beneficiary and the Auditor;

. The Auditor's Independent Report of Factual Findings (‘the Report’) to be issued on the
Auditor's letterhead, dated, stamped and signed by the Auditor (or the competent public
officer) which includes the agreed-upon procedures (‘the Procedures’) to be performed by
the Auditor, and the standard factual findings (‘the Findings’) to be confirmed by the Auditor.

The AFS shall be included in the final report in accordance with Article 1.6.1 of the Contract, and
therefore the request for final payment cannot be made without the AFS. Howewer, the payment
for reimbursement of costs covered by the AFS does not preclude the Bank, the Commission, the
European Anti-Fraud Office and the European Court of Auditors from carrying out checks, reviews,
audits and investigations in accordance with Article 1. 14.4 of the Contract.

2 By which PDS costs and amount of supportedinvestmentsunderthe Contract are declared (see template ‘Model

Financial Statements Table A.4.3 and Table A.4.4 inannex |V of the Contract).
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2.2 Responsibilities

The [Final Beneficiary].

shall draw up the Financial Statements for the action financed by the Contract in compliance
with the obligations under the Contract. The Financial Statements shall be drawn up
according to the [Final Beneficiary's] accounting and book-keeping system and the
underlying accounts and records and for the supported Investment Projects by
substantiating documents;

shall send the Financial Statements to the Auditor;

is responsible and liable for the accuracy of the Financial Statements;

is responsible for the completeness and accuracy of the information provided to enable the
Auditor to carry out the Procedures. It shall provide the Auditor with a written representation
letter supporting these statements. The written representation letter shall state the period
cowered by the statements and shall be dated;

accepts that the Auditor cannot carry out the Procedures unless it is given full access to the
[Final Beneficiary's] staff and accounting as well as any other relevant records and
documentation.

The Auditor:

[Option 1 by default: is qualified to carry out statutory audits of accounting documents in
accordance with Directive 2006/43/EC of the European Parliament and of the Council of 17
May 2006 on statutory audits of annual accounts and consolidated accounts, amending
Council Directives 78/660/EEC and 83/349/EEC and repealing Council Directive
84/253/EEC or similar national regulations].

[Option 2 if the Final Beneficiary has an independent Public Officer: is a competent and
independent Public Officer for which the relevant national authorities have established the
legal capacity to audit the Final Beneficiary].

The Auditor:

shall be independent from the Final Beneficiary, in particular, it shall not have been involved
in preparing the [Final Beneficiary's] Financial Statements;

shall plan work so that the Procedures may be carried out and the Findings may be
assessed,;

shall adhere to the Procedures laid down and the compulsory report format;

shall carry out the engagement in accordance with this ToR;

shall document matters which are important to support the Report;

shall base its Report on the evidence gathered;

shall submit the Report to the [Final Beneficiary’s].

The Bank sets out the Procedures to be carried out by the Auditor. The Auditor is not responsible
for their suitability or pertinence. As this engagement is not an assurance engagement, the Auditor
does not provide an audit opinion or a statement of assurance.

2.3 Applicable Standards

The Auditor shall comply with these Terms of Reference and with*:

the Intemational Standard on Related Senices ('ISRS’) 4400 Engagements to perform
Agreed-upon Procedures regarding Financial Information as issued by the intemational
Auditing and Assurance Standards Board (IAASB);

the Code of Ethics for Professional Accountants issued by the Intemational Ethics
Standards Board for Accountants (IESBA). Although ISRS 4400 states thatindependence is

Supreme Audit Ingtitutions applying INTOSAIl-standards may cany out the Procedures according to the
comesponding Intemational Standards of Supreme Audit Institutionsand code of ethicsissued by INTOSAIl instead
of the Intemational Standard on Related Services (ISRS’) 4400 and the Code of Ethics for Professional
Accountantsissued by the IAASB and the IESBA.
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not a requirement for engagements to carry out agreed-upon procedures, the Bank requires
that the Auditor also complies with the Code’s independence requirements.

The Auditor's Report shall state that there is no conflict of interests in establishing this Report
between the Auditor and the Final Beneficiary, and shall specify - if the senice is inwiced - the
total fee paid to the Auditor for providing the Report.

2.4 Reporting
The Report shall be written in English or French.

Under Atrticle Il.14.4 of the Contract, the Commission, the Bank, the European Anti-Fraud Office
and the Court of Auditors hawe the right to audit any work that is carried out under the action and
for which costs are declared from the European Union budget. This includes work related to this
engagement. The Auditor shall provide access to all working papers (e.g. recalculation of hourly
rates, verification of the time declared for the action, review of investment amount documentation)
related to this assignment if the Commission, the Bank, the European Anti-Fraud Office or the
European Court of Auditors requests them.

2.5 Timing

The Report shall be provided by [dd Month yyyy].

2.6 Otherterms

[The [Final Beneficiary] and the Auditor can use this section to agree other specific terms, such as

the Auditor’s fees, liability, applicable law, etc. Those specific terms shall not contradict the terms
specified above.]

[leaal name of the Auditor] [legal name of the Final Beneficiaryl

[name & function of authorised representative] [name & function of authorised representative]
[dd Month yyyy] [dd Month yyyy]

Signature of the Auditor Signature of the Final Beneficiary
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3. Independent Report of Factual Findings on costs declared under
ELENA Project Development Services Contract

(To be printed on the Auditor’s letterhead)

To

[ name of contact person(s)], [Position]
[ [Final Beneficiary] name ]

[ Address]

[ dd Month yyyy]

Dear [Name of contact person(s)],
As agreed under the terms of reference dated [dd Month yyyy]
with: [insert name of the final beneficiary] (‘the Final Beneficiary),

we
[name of the auditor ] (‘the Auditor’),
established at
[full address/city/state/province/country],
represented by
[name and function of an authorised representative},

hawe carried out the procedures agreed with you regarding the costs for project development
senices and the amount of supported investment projects declared in the Financial Statements
of the Final Beneficiary’s conceming the project development senices Contract [insert specific
agreement reference: number, title of the action and acronym] (‘the Contract),

with

a total cost for project development senices declared of EUR [total amount] and
a total amount of supported investment projects declared of EUR [total amount],

\ A%

and

» atotal of actual project development senices costs in accordance with the ELENA
cost eligibilities declared of EUR [sum of total actual project development costs
audited] and

> a total, actual amount of supported investment projects substantiated through
appropriate documentation of EUR [sum of total actual investment project costs
audited] and

» with a sampling process deweloped in accordance with the methodology described
in Section 5 of Annex IX, based on the figures provided by the final Beneficiary
within the Financial Statements,

and hereby provide our Independent Report of Factual Findings (‘the Report’) using the
compulsory report format agreed with you.

The Report

Our engagement was carried out in accordance with the terms of reference (‘the ToR’) appended
to this Report. The Report includes the agreed-upon procedures (‘the Procedures’) carried out and
the standard factual findings (‘the Findings’) examined.

The Procedures were carried out solely to assist the Bank in evaluating whether the Final
Beneficiary’s costs for project development senices and the amount of supported investment
projects in the accompanying Financial Statements were declared in accordance with the

“ By which PDS costs and amount of supported investmentsunder the Contract are declared (see template ‘Model

Financial Statements’ Table A.4.3 and Table A.4.4 inannex IV of the Contract).
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Contract. The Bank draws its own conclusions from the Report and any additional information it
may require.

The scope of the Procedures was defined by the Bank. Therefore, the Auditor is not responsible
for their suitability or pertinence. Since the Procedures carried out constitute neither an audit nor a
review made in accordance with International Standards on Auditing or International Standards on
Review Engagements, the Auditor does not give a statement of assurance on the Financial
Statements.

Had the Auditor carried out additional procedures or an audit of the Final Beneficiary’s Financial
Statements in accordance with Intemational Standards on Auditing or International Standards on
Review Engagements, other matters might have come to its attention and would have been
included in the Report.

Not applicable Findings
We examined the Financial Statements stated above and considered the following Findings not
applicable:

Explanation (to be removed from the Report):

If a Finding was not applicable, it shall be marked as ‘N.A.’ (‘Not applicable’} in the commesponding
row on the right-hand column of the table and means that the Finding did not have to be
comoborated by the Auditor and the related Procedure(s) did not have to be carried out.

The reasons of the non-application of a certain Finding shall be one of the belowi.e.

i) if no cost was declared under a certain category then the related Finding(s) and
Procedure(s) are not applicable;

if) if the condition set to apply certain Procedure(s) are not met the related Finding(s) and
those Procedure(s) are not applicable. For instance, for Partners with accounts established
in a cumrency other than euro’ the Procedure and Finding related to ‘beneficiaries with
accounts established in euro’ are not applicable.

List here all Findings considered not applicable for the present engagement and explain the
reasons of the non-applicability.

Exceptions

Apart from the exceptions listed below, the Final Beneficiary provided the Auditor all the
documentation and accounting ‘information needed by the Auditor to carry out the requested
Procedures and evaluate the Findings.

[ Explanation (to be removed from the Report):

) If the Auditor was not able to successfully complete a procedure requested, it shall be
marked as ‘E’ (‘Exception’} in the commesponding row on the right-hand column of the table.
The reason such as the inability to reconcile key information or the unavailability of data that
prevents the Auditor from canying out the Procedure shall be indicated below.

° If the Auditor cannot comoborate a standard finding after having cared out the
comesponding procedure, it shall al$o be marked as ‘E’ (‘Exception) and, where possible,
the reasons why the Finding was not fulfilled and its possible impact shall be explained here
below.
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List here any exceptions and add any information on the cause and possible consequences
of each exception, if known. If the exception is quantifiable, include the corresponding
amount.

Example (to be removed from the Report):

1. The Final Beneficiary was unable to substantiate the Finding number 1 on ... because ...

2. Finding number 9 was not fulfilled because the methodology used by the Fmal Beneficiary
to calculate unit costs was different from the one approved by the Bank. The differences
were as follows: ...

3 After canying out the agreed procedures to confirm the Finding number 8, the Auditor found
a difference of EUR . The difference can be explained by ...

Further Remarks

In addition to reporting on the results of the specific procedures carried out, the Auditor would like
to make the following general remarks:

Example (to be removed from the Report):

1. Regarding Finding number 2 the conditions for personnel costs record were considered as
fulfilled because ...

2. In order to be able to confirm the Finding number 34 we camied out the following additional
procedures: ....

Use of this Report

This Report may be used only for the purpose described in the abowe objective. It was prepared
solely for the confidential use of the [Final Beneficiary] and the Bank, and only to be submitted to
the Bank in connection with the requirements set outin Article Il. 14.3 of the Contract. The Report
may not be used by the Final Beneficiary or by the Bank for any other purpose, nor may it be
distributed to any other parties. The Bank may only disclose the Report to authorised parties, in
particular to the European Anti-Fraud Office (OLAF) and the European Court of Auditors.

This Report relates only to the Financial Statements submitted to the Bank by the [Final
Beneficiary] for the Contract. Therefore, it does not extend to any other of the Final Beneficiary’s
Financial Statement(s).

There was no conflict of interest* between the Auditor and the Final Beneficiary in establishing
this Report.

The total fee paid to the Auditor for providing the Report is EUR (including EUR of
[deductible/non-deductible] VAT).

We look forward to discussing our Report with you and would be pleased to provide any further
information or assistance.

[legal name of the Auditor]

[name and function of an authorised representative]
[dd Month yyyy]

Signature of the Auditor

A conflict of interest ariseswhen the Auditorsobjectivity to establish the certificate iscompromised in fact orin
appearance when the Auditor forinstance:

- was involvedin the preparation of the Financial Statements;

- stands to benefit directly should the certificate be accepted;

- has a close relationship with any person representing the Partner;

- is a director, trustee or partner of the Partner; or

- isin any othersituation that compromiseshisor herindependence or ability to establish the certificate impartially.
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5. Sampling Approaches for ELENA Audited Financial Statements

As described in Article 1.6.1 of the Contract, the final implementation report shall include an audited
financial statement (Audit) covering the Project Development Senice costs and the Investment
Projects, for all ELENA projects.

This document describes the minimum requirements and methodologies applicable to the referred
Audits, and shall be used by the Final Beneficiary to define the terms of reference to subcontract
those senvces.

General Principles:
Final Beneficiaries shall apply the following stratification strategy.

1. The methodology shall be applied individually for each cluster identified;

2 For staff cost, two clusters shall be considered:

2.1 Direct staff;
2.2 Seconded staff;

3. For subcontracts, three clusters shall be considered:
3.1 <EUR35k;

3.2 >EUR35k and sEUR 214k;

3.3 >EUR214k;

4. For Investment Projects, three clusters shall be considered”:

41 <EUR35k;
4.2 >EUR35k and < EUR 500k;
4.3 >EURS00k.

The thresholds previously referred shall only be applied for the sampling process related to the
audited financial statements.

Note:
This document only refers to the sampling procedures to be applied in the financial audit.
Final Beneficiaries shalltender the Project Development Senvices and the Investor(s) shall tender

the Investment Projects in accordance with the national public procurement rules or in accordance
with the Bank’s Guide to procurement, as applicable.

Considering the total value of each subcontract;

a Considering the total value orthe estimated value of each Investment Project.
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Sampling Methodology:
The following methodology shall be applied individually for each cost category (staff costs,
subcontracts, Third Parties and investment projects).

1. Minimum sample size calculation: Considering the total number of the population (subcontracts,
staff members or investment projects), please calculate the minimum size of each sample. Full
cowerage is required if there are fewer than 10 items, otherwise the sample shall have a
minimum of 10 item, or 10% of the total, whichever number is highest. The result shall be
rounded up to units.

2. Sample size per cluster. Calculate the number of samples for each cluster, multiplying the

minimum size of the sample (as described in 1) by the share of each cluster in the population.
The result shali be rounded up to units;

3. Final Sample Size: The final sample size will be the sum of the number of samples per cluster
(as described in point 2). During the audit process, the auditor shall comply with the final
sample size and with the sample size per cluster (as calculated in point 2);

4. Staff costs sampling: If staff costs both include direct staff and seconded staff, two cluster shall
be considered and the sample shall include elements from both. Their share in the sample shall
be the same than their share in the population (as described in point 2);

The auditor shall randomly select the individual financially supported activities to be audited.

For ELENA projects included in the ELENA Residential envelope, the Final Beneficiary can request to
the Bank, with the latest Progress Report, to use an altemative sampling methodology fulfilling the
requirements described below. The request shall include the description of the methodology to be
adopted for each population (subcontracts, staff and investment projects, if applicable), highlighting
the fulfilment of the requirements described in the standard or altenative sampling methodology,
specifying the sample size for each one of the previously referred populations.
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Example 1:

In the following table can be found the characterization of the number of Project Development
Senices subcontracts, number of staff and investment projects related to a hypothetical ELENA
project, as report included in the Final Report.

PDS Overview ° n
n.° of Subcontracts n.° of Staff n.* ot [pvestment Projects
>35k >35k
Total <35k ands > 214k Total Direct Seconded | Total <35k ands > 500k
214k : 500k
16 6 9 1 13 4 9 101 12 87 2
1. Minimum sample size calculation (minimum of 10 item, or 10% of the total, whichever number
is highest)
a) Subcontracts: 10 0r10% x 16 - 10 or 1.6 - 10
b)  Staff 10 0r10% x13 > 10 0r1.3 > 10
c) Investment Projects: 10 0r 10% x 101 - 10 or 10.1 - 11
2. Sample size per cluster (minimum of 10 item, or 10% of the total, whichever number is highest)
a)  Subcontracts:
i)  <35k: 10x-=375>4
i) >35kands214k: 10x==5.63-6
i) >214k: 10X =063 1
b)  Staff
i)  Direct: 10x==3.08-4
i)  Seconded: 10X =692-7
c) Investment Projects:
i) <35k 11 x> =131 2
101
i) >35kand<500k: 11 x .- =9.48 - 10
i) > 500k: 11x—=—=022-1
101
3. Final sample size

a) Subcontracts: 4+6+1=11,
b)  Staff 44+7=11
¢) Inwestment Projects: 2+10+1=13

When sampling, and for each one of the populations, the auditor shall comply with the final sample
size, as described in point 3, and with the sample size per cluster, as described in 2.
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Example 2:

In the following table can be found the characterization of the number Project Development Services
subcontracts, number of staff and investment projects related to a hypothetical ELENA project, as
report included in the Final Report.

PDS Overview X
n.° of Investment Projects
n.° of Subcontracts Staff
< >3o9kand = > R >35K and
Total 35K 214k 214K Total Direct Seconded Total <35k <500k > 500k
6 1 1 4 9 1 8 1851 521 1328 2

1. Minimum sample size calculation (minimum of 10 item, or 10% of the total, whichever number

is highest):

a)  Subcontracts: 10 or 10% x 6 — 10 or 0.6 — 6 (population is 6)
b)  Staff 10 o7 10% x 9 - 10 or 0.9 - 9 (populationis 9) -
c) Inwvestment Projects: 10 or 10% x 1851 — 10 or 185.1 - 186

2. Sample size per cluster (minimum of 10 item, or 10% of the total, whichever number is highest).
a) Subcontracts:

i)  s35k: 6x:=1-1
i) >35kands214k: 6xi=1-1
i)y > 214k: 6x2=4-4
b)  Staff
i)  Direct: Ix;=1-1
i)  Seconded: 9x2=8-8
c) Investment Projects:
i) <35k: 186 X === 52.35 - 53
i) > 35k and < 500k: 186 x = = 133.45 - 134
iii) > 500k: 186 x ﬁ: 0.20 > 1

3. Final sample size

a)  Subcontracts: 1+14+4=6
b)  Staff. 1+8=9
c) investment Projects: 53+134+1=188

When sampling, and for each one of the populations, the auditor shall comply with the final sample
size, as described in point 3, and with the sample size per cluster, as described in 2.
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