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Evropské strukturální a investiční fondy “„ ,"1

Operační program Výzkum, vývoj a vzdělávání

 

Smlouva o dodání software pro infrastrukturu lT4Innovations

SMLUVNÍSTRANY:

Vysoká škola báňská — Technická univerzita Ostrava

se sídlem: 17. listopadu 2172/15, 708 00 Ostrava — Poruba

zastoupená: doc. Mgr. Vitem Vondrákem, Ph.D., ředitelem |T4Innovations

IČ: 61989100

DIČ: 0261989100

bankovní spojení: ČSOB, a.s.

č-úx _
(dále jen „Objednatel“)

a

National Instruments (Czech Republic), s.r.o.

se sídlem: Sokolovská 668/136d, 186 00, Praha 8

zápis v obchodním rejstříku: Městský soud v Praze, oddíl C, vložka 69618

Jednaiícíz —nazákladě plné moci
IČ: 25780697

DIČ: 0225780697

bankovní spojení: UniCredit Bank Czech Republic and Slovakia, a.s.

č-ú—i _

(dále jen „Dodavatel“)

uzavřely níže uvedeného dne, měsíce a roku tuto smlouvu v souladu s ustanovením § 1746

odst. 2 zékona č. 89/2012 Sb., občanský zákoník, ve znění pozdějších předpisů (dále jen

„občanský zákoník“)

(dále jen „Smlouva“).

1. ÚVODNÍ USTANOVENÍ

1.1 Objednatel prohlašuje, že:

1.1.1 je právnickou osobou, veřejnou vysokou školou univerzitního typu

založenou podle zákona č. 111/1998 Sb., o vysokých školách a o změně

a doplnění dalších zákonů (zákon o vysokých školách), ve znění

pozdějších předpisů, a

1.1.2 splňuje veškeré podmínky a požadavky v této Smlouvě stanovené a je

oprávněn tuto Smlouvu uzavřít a řádně plnit závazky v ní obsažené.

' 1.2 Dodavatel prohlašuje, že splňuje veškeré podmínky a požadavky v této Smlouvě

stanovené a je oprávněn tuto Smlouvu uzavřít a řádně plnit závazky v ní

obsažené.
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1.3 Vnávaznosti na výsledek zadávacího řízení snázvem “Programový balík
LabVlEW“ (dále jen „Veřejná zakázka") uzavírá Objednatel s Dodavatelem tuto
Smlouvu, a to za účelem realizace projektu lT4innovatíons národní
superpočítačové centrum — cesta k exascale, reg. c.
CZ.02.1.01/0.0/0.0/16_013/0001791.

2., PŘEDMĚT SMLOUVY

2.1

22

2.3

2.4

2.5

Dodavatel je povinen dodat Objednateli:

. 2 ks perpetuální licence LabVlEW Full, Windows version,

. 1 ks perpetuální licence LabVlEW Professional Development Systém,

Windows version,

. 1 ks perpetuální licence LabVlEW MathScript Module, Windows version.

(dále jen „Software“).

Jedná se o nákup permanentní časově neomezená licence vázané na uživatele

3 technickou podporou. Dodavatel je povinen dodat Software včetně poskytnutí

nevýhradní licence, která je udělena na celou dobu trvání majetkových

autorských práv k Software.

Dodavatel je zároveň povinen poskytnout technickou podporu kSoftware

minimálně vrozsahu zadávací dokumentace kVeřejné zakázce po dobu
jednoho roku od dodání Software podle části 5.

Objednatel se zavazuje Software převzít a zaplatit Dodavateli cenu ve výši a za

podmínek sjednaných v této Smlouvě.

Smluvní strany prohlašují, že Software je standardní software smožností

výrobce poskytovat nevýhradní licence, a tedy se na něj nevztahuje § 61 zákona
č. 121/2000 Sb., o právu autorském, o právech souvisejících s právem

autorským a o změně některých zákonů (dále jen „autorský zákon“), ve znění

pozdějších předpisů.

Další podmínky užívání software jsou uvedeny v licenčních podmínkách, které

tvoří přílohu č. 1 této Smlouvy.

3. CENA A PLATEBNÍ PODMÍNKY

3.1

3.2

3.3

Smluvní strany se dohodly na celkové a konečné ceně ve výši 86.875,00 CZK

bez DPH, sazba DPH ve výši 21%, cena včetně DPH 105.118,75 CZK.

Celková cena je nepřekročitelná vyjma případů zákonné změny sazby DPH.

V celkové ceně jsou zahrnuty veškeré náklady Dodavatele spojené se splněním

jeho závazků ztěto Smlouvy, tj. zahrnuje dodání Software včetně licence,

technickou podporu, a dále náklady na dopravu, veškeré případné daně, cla,

poplatky spojené s platebním stykem — bezhotovostním převodem, jiné platby a

další související náklady.

Objednatel se zavazuje zaplatit celkovou cenu uvedenou v bodě 3.1 na základě

řádného daňového dokladu — faktury vystavené Dodavatelem. Dodavatelem

vystavená faktura musí obsahovat název projektu (|T4lnnovations národní

superpočítačové centrum — cesta k exascale), reg. čislo projektu

(CZ.02.1.01/0.0/0.0/16_013/0001791), identifikaci této Smlouvy a Software.

Přílohou faktury musí být podepsaný předávací protokol potvrzující protokolární

převzetí Software. Dále musí faktura splňovat náležitosti daňového a účetního

dokladu dle zákona č. 563/1991 Sb., o účetnictví, ve znění pozdějších předpisů,

a zákona č. 235/2004 Sb., odani zpřidané hodnoty, ve znění pozdějších

předpisů. V případě, že faktura takové náležitosti nebude splňovat, popř. bude

chybně vyúčtována cena nebo DPH, bude Objednatelem vrácena do 20 dnů ode

dne jejího doručení k opravení bez proplacení. Vtakovém případě běží u



 

 

předmětné faktury lhůta splatnosti znovu ode dne doručení opravené čí nově

vyhotovené faktury Objednateli. Fakturu Dodavatel doručí Objednateli

doporučenou poštou na adresu Objednatele.

3.4 Cena je splatná do 30 kalendářních dnů ode dne doručení příslušné faktury

Objednateli na e-mail nakupy@it4i.cz. Smluvm’ strany se dohodly na tom, že

závazek zaplatit cenu je splněn dnem odepsání příslušné částky zúčtu

Objednatele ve prospěch účtu Dodavatele uvedeného na titulní straně této

Smlouvy.

DOBA A MÍSTO PLNĚNÍ

4.1 Dodavatel je povinen dodat Software (včetně licence) tak, aby mohl být

Objednatelem užíván do 15 dnů od účinnosti Smlouvy. Dodavatel je povinen

oznámit termín dodání Software nejméně 5 dnů předem, v opačném případě

není Objednatel povinen k přijetí Software; v takovém případě nejde o porušení

povinností Objednatele.

4.2 Místem dodání Software je budova lT4lnnovations národního

superpočítačového centra v Ostravě-Porubě, ul. Studentská, č.p. 6231, č. or. 18

v areálu sídla Objednatele, pokud Objednatel nesdělí Dodavateli písemnějinou

adresu.

DODÁNÍ PLNĚNÍ

5.1 Software je dodán vokamžíku jeho převzetí Objednatelem vmístě plnění

po akceptaci Software. Akceptací se rozumí ověření úspěšné instalace Software

na systémech lT4lnnovations spuštěním jednotlivých komponent a ověřením

jejich základní funkcionality. O předání a převzetí Software bude vyhotoven

předávací protokol, který musí být podepsán oběma smluvními stranami.

Objednatel není povinen převzít Software v případě, že nesplňuje podmínky

uvedené v této Smlouvě.

5.2 Předávací protokol bude obsahovat:

a) označení Software včetně uvedení výrobního čísla, sériového čísla (pokud

existují), označeni Smlouvy,

b) označení Objednatele a Dodavatele,

0) datum a místo,

d) podpis zástupce Objednatele a Dodavatele.

ZÁRUČNÍ PODMÍNKY

6.1 Záruční podmínky se řídí podle podmínek výrobce, které jsou uvedeny v Příloze

č. 1 této Smlouvy.

TECHNICKÁ PODPORA

7.1. Technická podpora se řídí podle podmínek výrobce, kteréjsou uvedeny v Příloze

č. 1 této Smlouvy.

OPRÁVNĚNÉ OSOBY

8.1 Každá ze smluvních stran jmenuje oprávněnou osobu, popř. zástupce

oprávněné osoby. Oprávněné osoby budou zastupovat smluvní stranu

v obchodních a technických záležitostech souvisejících s plněním této Smlouvy.

8.2 Oprávněné osoby nejsou zmocněny kjednání, jež by mělo za přímý následek

změnu této Smlouvy nebo jejího předmětu.

8.3 Smluvní strany se dohodly na těchto oprávněných osobách:

a) za Objednatele:
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b) za Dodavatele:

8.4 Smluvní strany jsou oprávněny změnit oprávněné osoby, jsou však povinny

na takovou změnu druhou smluvní stranu písemně upozornit.

9. SANKČNÍUJEDNÁNÍ

9.1 V případě prodlení Dodavatele s termínem dodání Software dle odst. 4.1 této

Smlouvy se zavazuje Dodavatel uhradit Objednateli smluvní pokutu ve výši

0,3 % z celkové ceny bez DPH, a to za každý i započatý den prodlení,

maximálně do výše 10 % z celkové ceny bez DPH podle bodu 3.1 této smlouvy

9.2 Pro případ prodlení Objednatele se zaplacením faktury je Dodavatel oprávněn

požadovat zaplacení zákonného úroku z prodlení.

9.3 Splatnost vyúčtovaných smluvních pokut a úroků z prodlení je 30 dnů od data

doručení písemného vyúčtování příslušné smluvní straně a za den zaplacení

bude považován den odepsání částky smluvní pokuty nebo úroku z prodlení

z účtu příslušné smluvní strany ve prospěch účtu, který bude uveden

ve vyúčtování smluvní pokuty nebo úroku z prodlení.

9.4 Smluvní pokuta dle této Smlouvy se nezapočítává na úhradu škody, která vznikla

v souvislosti s porušením povinností stanovených touto Smlouvou a tyto nároky

lze uplatňovat nezávisle na sobě v plné výši

9.5 Dodavatel odpovídá Objednateli za škodu, jež mu vznikla v důsledku porušení

povinností vyplývajících pro Dodavatele z této Smlouvy. Smluvní strany se

dohodly, že pokud nebylo dohodnuto jinak, (i) za škodu, kterou bylo možno v

době uzavření této Smlouvy rozumně předvídat ve vztahu ke konkrétní

skutečnosti, v jejímž důsledku újma (v souvislosti se Software) vznikla, se

považuje částka padesát tisíc euro (50 000 EUR) nebo cena Software, podle

toho, která z těchto částekje vyšší a (ii) právo Objednatele na náhradu škody se

omezuje částkou uvedenou pod bodem (i) a Objednatel není oprávněn k žádné

náhradě škody nad rámec této částky. Bez ohledu na výše uvedené se smluvní

strany rovněž dohodly, že Dodavatel není odpovědný za jakékoliv následné

škody (včetně regresních nároků), ušlý zisk nebo ztrátu informací. Výše uvedená

omezení se však netýkají odpovědnosti Dodavatele v případě smrti nebo zranění

způsobeného porušením povinností vyplývajících pro Dodavatele z této Smlouvy

a odpovědnosti Dodavatele za porušení jeho povinností z této Smlouvy úmyslně

či z hrubé nedbalosti. Smluvní strany se dohodly, že Dodavatel neodpovídá za

jakoukoli nemajetkovou újmu. Ustanovení § 2971 občanského zákoníku se tímto

vylučuje.

9.6 Smluvní pokuty je Objednatel oprávněn započíst proti pohledávce Dodavatele

na úhradu celkové ceny.

1m OSTATNÍ

10.1 Dodavatel se dále za podmínek stanovených touto Smlouvou a v souladu s

pokyny Objednatele a při vynaložení veškeré potřebné odborné péče, zavazuje

umožnit uveřejnění této Smlouvy na profilu Objednatele, ato v souladu se ZZVZ.



 

12.

PLATNOST A ÚČINNOST SMLOUVY

11.1

11.6

Tato Smlouva nabývá platnosti dnem jejího podpisu oběma smluvními stranami

a účinnosti dnem uveřejněním Smlouvy v registru smluv v souladu s příslušnými

ustanovením zákona č. 340/2015 Sb., o zvláštních podmínkách účinnosti

některých smluv, uveřejňování těchto smluv a o registru smluv (zákon o registru

smluv), ve znění pozdějších předpisů (dále jen „zákon o registru smluv“)

v případě, že tato Smlouva vyžaduje uveřejnění v registru smluv ve smyslu

tohoto zákona. Pokud ne, nabývá Smlouva účinnosti vden podpisu oběma

smluvními stranami.

Každá smluvní strana je oprávněna odstoupit od této Smlouvy pouze z důvodů

stanovených touto Smlouvou.

Objednatel je oprávněn odstoupit od této Smlouvy v případě

11.3.1 prodlení Dodavatele s dodáním Software po dobu delší než 20 dnů oproti

termínu plnění stanovenému v této Smlouvě,

11.3.2 pokud je tak uvedeno v licenčních nebojiných podmínkách v Příloze č. 1

této Smlouvy,

11.3.3 pokud dodavatel v průběhu trvání Smlouvy ztratil způsobilost řádně plnit

závazky vyplývající ze Smlouvy, tzn. pozbyl oprávnění uvedené v odst.

1.2 Smlouvy.

Dodavatel je oprávněn odstoupit od této Smlouvy v případě prodlení

Objednatele se zaplacením ceny dle této Smlouvy po dobu delší než 60 dnů.

Každá ze smluvních stran je oprávněna písemně odstoupit od této Smlouvy,

pokud:

11.5.1 na majetek druhé smluvní strany je prohlášen úpadek, smluvní strana

sama podá dlužnický návrh na zahájení insolvenčního řízení nebo

insolvenční návrh je zamítnut proto, že majetek nepostačuje k úhradě

nákladů insolvenčního řízení (ve znění zákona č. 182/2006 Sb.,

o úpadku a způsobech jeho řešení (insolvenční zákon), ve znění

pozdějších předpisů); nebo

11.5.2 druhá smluvní strana vstoupí do likvidace.

Účinky odstoupení od Smlouvy nastávají dnem doručení písemného oznámení

o odstoupení druhé smluvní straně, popř. pozdějším dnem uvedeným

v písemném oznámení o odstoupení.

Ukončením účinnosti této Smlouvy nejsou dotčena ustanovení Smlouvy,

z jejichž povahy vyplývá, že mají trvat i po zániku účinnosti této Smlouvy, např.

nároky ze smluvních pokut, pokud vznikly před ukončením této Smlouvy.

ZÁVĚREČNÁ USTANOVENÍ

12.1

12.2

12.3

12.4

12.5

Práva a závazky touto Smlouvou neupravené se řídí právním řádem České

republiky, zejména občanským zákoníkem a autorským zákonem, s vyloučením

kolizních norem. Smluvní strany se rovněž zavazují dodržovat pravidla

Operačního programu Výzkum, vývoj a vzdělávání.

V případě zániku Dodavatele bez právního nástupce je Objednatel i nadále

oprávněn využívat Software dle této Smlouvy.

Změnit nebo doplnit tuto Smlouvu mohou smluvní strany pouze formou

písemných dodatků, které budou vzestupně číslovány apodepsány

oprávněnými zástupci smluvních stran.

Smluvní strany se dohodly, že v případě rozporu mezi ustanoveními příloh a

ustanoveními této Smlouvy jsou rozhodná ustanovení příloh této Smlouvy.

Pokud by se kterékoliv ustanovení této Smlouvy ukázalo být neplatným nebo

nevynutitelným nebo sejím stalo po uzavření této Smlouvy, pak tato skutečnost

nepůsobí neplatnost ani nevynutitelnost ostatních ustanovení této Smlouvy,

nevyplývá-li z donucujících ustanovení právních předpisů jinak. Smluvní strany
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se zavazují takové neplatné či nevynutitelné ustanovení nahradit platným a
vynutitelným ustanovením, které je svým obsahem nejbližší účelu neplatného či
nevynutitelného ustanovení.

Dodavatel nemůže bez souhlasu Objednatele postoupit svá práva a povinnosti
plynoucí ze Smlouvy třetí straně.

Veškeré spory mezi smluvními stranami vyplývající nebo související
s ustanoveními této Smlouvy budou řešeny vždy nejprve smírně vzájemnou
dohodou. Nebude-li smírného řešení dosaženo v přiměřené době, bude mít
kterákoliv ze smluvních stran právo předložit spornou záležitost k rozhodnutí
místně příslušnému soudu. V souladu s § 89a zák. č. 99/1963 Sb., občanský
soudní řád, ve znění pozdějších předpisů, se za místně příslušný soud
k projednávání sporů z této Smlouvy prohlašuje obecný soud Objednatele.

Tato Smlouva je vyhotovena ve třech stejnopisech, z nichž Dodavatel obdrží
jeden stejnopis a Objednatel dva stejnopisy.

Nedílnou součást této Smlouvy tvoří příloha č. 1 — licenční a jiné podmínky
uvedené v nabídce.

Smluvní strany prohlašují, že Smlouva včetně příloh Smlouvy neobsahuje
obchodní tajemství ve smyslu § 504 občanského zákoníku a Smlouva včetně
příloh Smlouvy tak může být v plném rozsahu uveřejněna v registru smluv ve
smyslu zákona o registru smluv.

Smluvní strany shodně prohlašují, že jsou si vědomý všech právních důsledků
touto Smlouvou vyvolaných, souhlasí se všemi jejími ustanoveními, s nimiž se

podrobně seznámily.

V
, ., , .om a —nazaklade plne mocr

Account Manager

  

  



 

NATIONAL INSTRUMENTS SOFTWARE LICENSE AGREEMENT

CAREFULLY READ THIS SOFTWARE LICENSE AGREEMENT (”AGREEMENT"). BY DOWNLOADING THE

SOFTWARE AND/OR CLICKING THE APPLICABLE BUTTON TO COMPLETE THE INSTALLATION PROCESS,

YOU AGREE TO BE BOUND BY THE TERMS OF THIS AGREEMENT. IF YOU DO NOT WISH TO BECOME A

PARTY TO THIS AGREEMENT AND BE BOUND BY ITS TERMS AND CONDITIONS, DO NOT INSTALL OR USE

THE SOFTWARE, AND RETURN THE SOFTWARE (WITH ALL ACCOMPANYING WRITTEN MATERIALS AND

THEIR CONTAINERS) WITHIN THIRTY (30) DAYS OF RECEIPT, ALL RETURNS TO NI WILL BE SUBJECT TO

NI'S THEN-CURRENT RETURN POLICY. IF YOU ARE ACCEPTING THESE TERMS ON BEHALF OF AN ENTITY,

YOU AGREE THAT YOU HAVE AUTHORITY TO BIND THE ENTITY TO THESE TERMS.

The terms of this Agreement apply to the computer software provided with this Agreement, all updates or upgrades to

the software that may be provided later by Nl as part of any maintenance, technical support, or other services

program for the software, unless such update or upgrade comes with separate software license terms, and all

accompanying documentation, utilities, and Driver Interface Software (collectively "Software" or "SOFTWARE"),

Software does not include certain third party software that NI provides to you but that is subject to separate license

terms either presented at the time of installation or otherwise provided with the Software ("Third Party Software"), and

Software does not include Source Code, which is defined in and licensed pursuant to the terms set forth in

Addendum A — Source Code License.

1. Grant of License; Restrictions

A. In consideration of, and conditioned upon, your payment of any applicable fees to NI and subject to the

terms set forth in this Agreement, National Instruments Corporation or National Instruments Ireland

Resources Ltd. ("NI"), as applicable depending on the country of manufacture, hereby grants you a limited,

revocable, non-exclusive right and license to use the Software only in the specific configuration allowed by

the license type identified in the applicable documentation provided by NI to you. Unless otherwise provided

in this Agreement or in the applicable documentation provided by NI to you, the applicable license type is a

named user license and the term of the license, if purchased and not evaluation, is perpetual and not term.

With the exception of Authorized Applications (as hereinafter defined), the Software is for your internal use

only.

B. Restrictions. You must not violate any applicable laws in your use of the Software, Unless and only to the

extent that this Agreement expressly permits, you must not

(i) modify or create derivatives of the Software;

(ii) install or use the Software in a floating, concurrent, or any other shared context;

(iii) distribute or otherwise make the Software or any password, key, or other access code for the Software

available to any third party;

(iv) reverse engineer, decompile, or disassemble the Software, unless and only to the extent that

applicable law expressly prohibits this restriction;

(v) defeat or work around any access restrictions or encryption in the Software, unless and only to the

extent that applicable law expressly prohibits this restriction;

(vi) sublicense, lease, lend, or rent the Software;

(vii) remove, minimize, block, or modify any titles, logos, trademarks, copyright and patent notices, digital

watermarks, disclaimers, or other legal notices that are included in the Software, whether or not they

are NI or a third party's;

(viii) cause any of the Software, including any Software included in an Authorized Application, to become

subject to a license that requires, as a condition of use, modification, or distribution, that (a) code

subject to the license be disclosed or distributed in source code form or (b) others have the right to

modify or create derivative works of the code subject to the license; or



 

 

(ix) use any Software scripting functionality to create an application that performs the functionality of aneditor for a graphical programming environment

C. Your use of the Software must also be in accordance with the applicable documentation that accompaniesthe Software and not in any manner that circumvents or is intended to circumvent such documentation or theintent of this Agreement.

D. You may make a reasonable number of copies of the Software solely for backup or archival purposes and areasonable number of copies of the documentation that accompanies the Software solely for your internaluse in connection with your use ofthe Software.

2, License Types

A. Named User License. If you have acquired a named user license, you may install the Software on up tothree (3) computers in a single workplace of one (1) individual you designate and register with Nl ("Named

new named user license is registered with NI; no more than four (4) such changes may occur per calendaryear. At your discretion, you may convert a named user license to a computer-based license

B. Computer—Based License. If you have acquired a computer-based license, you may install the Software onone (1) computer in your workplace. For the purposes of this Agreement, a computer will be one computing

C. Home Usage Exception. if you are a business or other entity, the designated Named User for the applicablelicense or, in the case of a computer-based license, the single individual who is the primary user of thesingle computer on which the Software is installed and used, may also install and use the Software on one(1) computer located in such user‘s home, provided that the use of the Software on such home computer is

control.

Addendum A Source Code License

Addendum B Special License Types

Evaluation License; Pre-Release Software

Compile—Only License (Measurement Studio)

Driver lnterfaoe Software



 

Multiple Access License (NI-488.2 Software for GPIB—ENET)

Concurrent Use License

 

Debug License

Continuous Integration License (LabVIEW)

Addendum C Volume License Program Terms

Addendum D Enterprise Program Terms

Addendum E Academic License Terms

Addendum F Product—Specific Provisions (TestStand, Measurement Studio)

Third Party Contractors. Your third party contractors may access and use the Software, provided that they do so
solely for your benefit, they agree to use the Software solely in accordance with the terms ofthis Agreement, and
you agree to remain liable to Nl for any breach by your contractors ofthis Agreement.

Software Services. This Agreement does not entitle you to any upgrades or maintenance, technical, or other
services for the Software ("Software Services"), which you may be required to purchase separately

 

License Term: Termination and Expiration

A. Term Licenses. if you have purchased a term license, the term of the license will commence on the date of
your order and, unless terminated pursuant to the provisions herein, continues for the period of time
specified in the product description or other applicable documentation provided to you by Nl. The license Will
expire automatically at the end of such term.

 

B. Perpetual Licenses. If you have purchased a license and the license is specified as ”perpetual" or no period
of time is specified in the product description or other applicable documentation provided to you by Nl, your
license will be perpetual and, unless terminated pursuant to the provisions herein, you have the right to use
the Software indefinitely.

C. Termination. Nl conditions its license grant on you complying with the terms set forth in this Agreement, and
this Agreement will automatically terminate, immediately and without prior notice, if you fail to comply with its
terms.

D. Effect of Termination or Expiration. Upon termination or expiration of this Agreement, regardless of the
reason, the license grants contained herein will terminate and you must immediately cease all use of the
Software, cease all distribution of Authorized Applications, and destroy all copies of the Software; provided,
however, you must deliver the Software and all copies to NI if NI has so demanded in lieu of any destruction,
Sections 11, 15, 16, 17, 19, 20, 21, 22A,, and 23 of this Agreement will survive any expiration or termination
of this Agreement,

Transfer. You may transfer a named user license or computer-based license to a third party in the same country
in which you purchased the license, or within the European Union if you purchased the license in the European
Union, provided that (i) you notify NI in writing of such transfer, including the name and location of such third
party; (ii) such third party accepts the terms and conditions of this Agreement; and (iii) after such transfer you do
not retain any copies of the Software or any of the written materials accompanying the Software. Nl may, in its
discretion, charge you a fee for the license transfer.

Upgrades Prior Versions. If the Software is an upgrade, you may only use the Software if you have a valid
license to use the prior version of the Software, and you may not use both the upgrade and the prior version of
the Software concurrently. You may elect to use a prior version of any Software delivered and licensed underthis
Agreement in lieu of using the Software delivered and licensed under this Agreement (“Delivered Software"),
provided (i) you have an authorized copy of the prior version of the Delivered Software; (ii) all use is pursuant to
and in accordance with this Agreement; and (iii) notwithstanding anything in this Agreement to the contrary, in no
event will NI be required to support any version of the Software, including providing applicable software key
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codes or hardware keys, other than the then most current version ofthe Delivered Software.

Multiple Versions. If NI distributes the Software on installation media containing multiple versions of the Software

for use with different operating systems or makes the same available through download, you may use only one

version of the Software.

Software/Hardware Key; Prior Access. You agree to use any software key codes or hardware keys provided by

NI solely with the Software for which it is provided. While NI may in its sole discretion provide you with the

applicable key or other access to use the Software prior to receipt from you of the applicable license fees, you

will remain obligated to pay such fees to NI.

Copyright No Other Licenses. The Software is licensed and not sold. The Software, all copies of the Software,

related contents, and all rights therein, are owned by NI or its suppliers and are protected by applicable copyright

laws and international treaty provisions. All rights not expressly granted to you in this Agreement are reserved to

NI. Further, and without limiting the foregoing, no license or any right of any kind, whether by express license,

implied license, the doctrine of exhaustion, or otherwise, is granted under any Nl patents (whether identified

herein or not) or other intellectual property right of NI with respect to any other product of NI or of any third party,

including the right to use any such other product.

Application Deployment

A. An ”Authorized Application" is (i) an application that you create with a development version of the Software;

(ii) an application that you create with third party software using real-time operating system components of

the LabVlEW Real-Time Module and the LabWindows/CVI Real-Time Module in accordance with the

licenses for such modules; or (iii) an application that you create with a third party software development

environment that utilizes Driver Interface Software, if such software development environment is supported

by such Driver Interface Software as indicated in the applicable documentation for such Driver Interface

Software, “Driver Interface Software“ means computer software and other code provided with this

Agreement that are listed as hardware drivers or device drivers on Nl‘s hardware driver listing web page,

which is currently located at www.nicom/driverinterfacesoftware, or that are added by NI at any time to such

listing or any similar successor listings, together with all accompanying documentation and utilities. In no

event, however, will the term "Driver Interface Software" ever include any Third Party Software, operating

system software, instrument driver software, application software, toolkits, modules, driver development kit

(DDK) or portion thereof, software development kit (SDK) or portion thereof, module development kit (MDK)

or portion thereof, or any software or other code designated by NI as being any of the foregoing; or any of

the foregoing‘s accompanying documentation or utilities.

8. Deployment and Distribution Requirements. You may distribute, deploy, or otherwise make available

Authorized Applications, along with applicable runtime engines for the Software and applicable Driver

Interface Software that you may include as part of or together with your Authorized Applications, provided

that you comply with each ofthe requirements set forth below.

(i) You must include the following copyright notice in the Authorized Application’s About Box (if applicable)

and in any applicable written documentation or, if no such documentation exists, in a "read me” or other

.txt file distributed with each copy of the Authorized Application.

"Copyright © [insert year] National Instruments Corporation. All Rights Reserved."

You may instead, or in addition, include your own copyright notice with the notice required above, but in

no event may you remove or alter any copyright, patent, trademark, or other legal notices or disclaimers

that exist in the Software and with respect to any runtime engines for the Software and any Driver

Interface Software that you include as part of or together with your Authorized Application, your

copyright notice will be understood as protecting Nl or its licensor's copyrights in the Software and will

not be understood as meaning that you have any copyright in or with respect to any Software.

(ii) You may not use Nl's name, logo, or trademarks to market your Authorized Application without Nl's

express prior written permission.

(iii) If you distribute to any third parties your Authorized Application with Driver Interface Software or any

runtime engine for the Software, you must either pass through to your end users this Agreement or do



  

13.

14.

15.

 

so subject to your own license agreement that is substantially in accordance with this Agreement and at

least as protective of NI as this Agreement,

(iv) The Authorized Application must not consist of or include any malicious, deceptive, or unlawful

programs.

C. Fees. You may distribute, deploy, or otherwise make available Authorized Applications without paying

additional fees to NI. Provided, however, if the Authorized Application was created utilizing any of the

software identified in Nl‘s Deployment Licenses listing web page, which is currently located at

http://zone.ni.com/devzone/cda/tut/p/id/9561,
or any similar successor listings, as such listings may be

updated by NI from time to time, or such other software as NI may from time to time designate (any of the

foregoing a "Designated Deployment License"), then you must, before distributing, deploying, or otherwise

making available the Authorized Application for use on any other computer, either (i) verify that the recipient

has a valid license to run the applicable Authorized Application on, or has a valid Deployment License for,

each computer on which the Authorized Application will be used or (ii) obtain written distribution

authorization from NI and, if required by NI, pay to NI a per copy fee for each Authorized Application

distributed, deployed, or otherwise made available In the case of any Driver Interface Software identified as

being subject to the license verification or distribution authorization requirements stated above, if the

Authorized Application utilizes, calls, or othenivise accesses any such Driver Interface Software, the

Authorized Application will be deemed to have been created utilizing such Driver Interface Software for

purposes of this Section. Unless otherwise specified by NI in writing, Designated Deployment Licenses are

computer—based licenses and the home usage exception does not apply to Designated Deployment

Licenses.

Patent and Trademark Notice. For patents covering National Instruments products, refer to the appropriate

location: Help»Patents in the Software, the patentstxt file included with the Software (such as on the installation

media on which the Software was distributed to you), or ni.com/patents. National Instruments, NI, ni.com, and

LabVlEW are trademarks of National Instruments Corporation. Refer to ni.com/trademarks for more information

about National Instruments trademarks, All other product and company names mentioned herein are or may be

trademarks or trade names of their respective companies.

Limited Warranty. NI warrants, for your benefit alone, that for a period of ninety (90) days from the date the

Software is shipped to you or, if downloaded, from the date the Software is first downloaded by you, (i) the

Software will perform substantially in accordance with the documentation that accompanies the Software and (ii)

the installation media on which Nl provides the Software (if any) will be free from defects in materials and

workmanship under normal use and service (”Limited Warranty"). Any replacement Software will be warranted

for the remainder of the original warranty period or thirty (30) days, whichever is longer, Some jurisdictions do not

allow exclusion of or limitation on duration of an express or implied warranty or limitation on any applicable

statutory rights of a consumer, so the above limitations may not apply to you; in such event, such warranties are

limited to the minimum warranty period allowed by applicable law. The Limited Warranty is void if failure of the

Software has resulted from accident, abuse, misapplication, improper calibration by you, third party products

(either hardware or software) used by you that are not intended by NI for use with the Software, utilization of an

improper hardware or software key, or unauthorized maintenance of the Software.

Customer Remedies. Nl‘s sole obligation, and your sole remedy, with respect to the foregoing Limited Warranty

will be to, at Nl's option, repair or replace the Software or return the fees paid by you to NI for the Software

license, in which event you must return or destroy all copies of the Software in accordance with Nl‘s instructions

and the license granted to you will terminate without liability on the part of NI by reason of such termination. Nl‘s

obligations as set forth in this Section are contingent on you providing NI with written notice of applicable defects

during the warranty period. In addition, you must obtain a Return Material Authorization number from NI before

returning the Software under warranty to NI, and you agree to pay any expenses for shipment to and from NI.

No Other Warranties. EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, NO WARRANTY,

EITHER EXPRESS OR IMPLIED, IS MADE BY NI WITH RESPECT TO THE SOFTWARE OR USE OF THE

SOFTWARE. NI DOES NOT MAKE ANY WARRANTY OR REPRESENTATION HEREUNDER WITH

RESPECT TO ANY THIRD PARTY SOFTWARE, SOURCE CODE, OR SOFTWARE SERVICES. NI DOES

NOT WARRANT, GUARANTEE, OR MAKE ANY REPRESENTATION THAT THE SOFTWARE, THE

OPERATION OF THE SOFTWARE, OR ANY RELATED SOFTWARE SERVICES, SOURCE CODE, OR

THIRD PARTY SOFTWARE WILL BE UNINTERRUPTED OR ERROR FREE AND DOES NOT WARRANTY,

GUARANTEE, OR MAKE ANY REPRESENTATION REGARDING CORRECTNESS, ACCURACY,

RELIABILITY, OR OTHERWISE. THERE ARE NO OTHER WARRANTIES THAT MAY ARISE FROM USAGE



 

OF TRADE OR COURSE OF DEALING. NI DISCLAIMS ANY AND ALL IMPLIED WARRANTIES, INCLUDINGIMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT, RELATING TO THE SOFTWARE AND ANY RELATED THIRD PARTY SOFTWARE,SOURCE CODE, AND SOFTWARE SERVICE .

17. Limitations Period. You hereby agree not to bring an action to enforce your remedies under the Limited Warrantyor for breach of warranty more than one (1) year after the accrual ofsuch cause of action.

18. Intellectual Property Liability. Nl will, at its own expense, defend any claim brought against you by a third partyresulting from your use of the Software, to the extent that such claim alleges that the Software infringes anypatent, copyright, or trademark of such third party protected by the laws of the U.S.A., Canada, Mexico, Japan,Australia, Switzerland, Norway, or the European Union and provided that such claim does not arise from (i) youruse of the Software in combination with equipment, devices, software, or code not made by NI; (ii) your use ofthe Software in a manner not in accordance with this Agreement or for a purpose not intended by NI; (iii) yourfailure to incorporate Software updates or upgrades provided by NI that would have avoided the allegedinfringement; or (iv) any modification of the Software not made by Ni. Nl's obligations in this Section are furthercontingent on you notifying NI in writing promptly upon your obtaining notice of such impending claim and yourfully cocperating with NI in preparing a defense. If you provide to NI the authority, assistance, and information NIneeds to defend or settle such claim, Nl will pay any final award of damages or settlement with respect to suchclaim and any expense you incur at NI‘s written request. NI will not be liable for a settlement made without itsprior written consent. Ifthe Software is held to be infringing of the rights stated above in this Section and the useof the Software is enjoined, NI will, or if NI believes the Software might be held to infringe a third party‘sintellectual property rights Nl may, at its option, (i) procure for you the right to use the Software; (ii) replace ormodify the Software with other software that does not infringe; or (iii) receive your return of the infringingSoftware and refund to you the license fee payment made by you to Nl for the Software. TO THE MAXIMUMEXTENT PERMITTED BY APPLICABLE LAW, NI'S LIABILITY, THE LIABILITY OF ITS LICENSORS ANDSUPPLIERS, AND THE LIABILITY OF ITS AND THEIR DIRECTORS, OFFICERS, EMPLOYEES, ANDAGENTS, UNDER THIS SECTION AND REGARDLESS OF THE REASON FOR SUCH LIABILITY, WILL NOTEXCEED IN THE AGGREGATE $50,000 (U.S.). The foregoing states your sole remedy for, and Nl's entireliability and responsibility for, infringement of any patent, trademark, copyright, or other intellectual or industrialproperty right relating to the Software, THIS LIMITED INDEMNITY IS IN LIEU OF ANY OTHER STATUTORYOR IMPLIED WARRANTY AGAINST INFRINGEMENT. THE FOREGOING OBLIGATIONS WILL NOT APPLY

19. Limitation On Liability. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT WILLNI OR ITS LICENSORS, DISTRIBUTORS, OR SUPPLIERS (INCLUDING NI'S AND THEIR DIRECTORS,OFFICERS, EMPLOYEES, AND AGENTS) BE LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL,PUNITIVE, EXEMPLARY, OR CONSEQUENTIAL DAMAGES OF ANY KIND, INCLUDING DAMAGES

AGREEMENT, WHETHER UNDER CONTRACT LAW, TORT LAW, WARRANTY, OR OTHERWISE, EXCEEDTHE TOTAL AMOUNT RECEIVED BY NI FOR THE APPLICABLE SOFTWARE LICENSE. You acknowledgethat the applicable fees and prices reflect this allocation of risk. To the extent the foregoing limitation of liability isnot enforceable or fails of its essential purpose, except for liability for bodily injury or death caused by theSoftware in the form provided by NI or any liability not capable of being excluded by applicable law, the soleliability of NI to you under or in connection with this Agreement shall be limited to the greater of $50,000 (U.S.) orthe license fee paid to Nl for the Software.—

20. HIGH-RISK USES AND YOUR RESPONSIBILITIES FOR YOUR APPLICATIONS

A. NI PRODUCTS ARE NOT DESIGNED, MANUFACTURED, OR TESTED FOR USE IN HAZARDOUS
ENVIRONMENTS OR ANY OTHER ENVIRONMENTS REQUIRING FAIL-SAFE PERFORMANCE,
INCLUDING IN THE OPERATION OF NUCLEAR FACILITIES, AIRCRAFT NAVIGATION, AIR TRAFFIC
CONTROL SYSTEMS; LIFE SAVING OR LIFE SUSTAINING SYSTEMS OR SUCH OTHER MEDICAL
DEVICES; OR ANY OTHER APPLICATION IN WHICH THE FAILURE OF THE SOFTWARE COULD



 

LEAD TO DEATH, PERSONAL INJURY, SEVERE PROPERTY DAMAGE, OR ENVIRONMENTAL HARM.

YOU WILL DEFEND, INDEMNIFY, AND HOLD HARMLESS NI AND ITS DIRECTORS, OFFICERS,

EMPLOYEES, AND AGENTS FROM ANY AND ALL CLAIMS, LOSSES, DAMAGES, ACTIONS, AND

EXPENSES (INCLUDING REASONABLE ATTORNEYS' FEES) ARISING OUT OF YOUR USE OF THE

SOFTWARE FOR HIGH-RISK USES, INCLUDING CLAIMS FOR PRODUCT LIABILITY, PERSONAL

INJURY OR DEATH, OR DAMAGE TO PROPERTY, AND REGARDLESS OF WHETHER SUCH CLAIMS

ARE FOUNDED IN WHOLE OR IN PART ON THE ALLEGED OR ACTUAL NEGLIGENCE OF NI.

YOU ACKNOWLEDGE AND AGREE THAT YOU ARE RESPONSIBLE FOR TAKING STEPS TO

PROTECT AGAINST PRODUCT AND SYSTEM FAILURES, INCLUDING PROVIDING BACK-UP OR

SHUTDOWN MECHANISMS. BECAUSE EACH END-USER SYSTEM IS CUSTOMIZED AND DIFFERS

FROM NI'S TESTING PLATFORMS AND BECAUSE YOU MAY USE NI PRODUCTS IN COMBINATION

WITH OTHER PRODUCTS IN A MANNER NOT EVALUATED OR CONTEMPLATED BY NI, YOU ARE

ULTIMATELY RESPONSIBLE FOR VERIFYING AND VALIDATING THE SUITABILITY OF NI

PRODUCTS FOR YOUR INTENDED USE. YOU WILL DEFEND, INDEMNIFY, AND HOLD HARMLESS NI

AND ITS DIRECTORS, OFFICERS, EMPLOYEES, AND AGENTS FROM ANY AND ALL CLAIMS,

LOSSES, DAMAGES, ACTIONS, AND EXPENSES (INCLUDING REASONABLE ATTORNEYS' FEES)

ARISING OUT OF YOUR AUTHORIZED APPLICATION OR YOUR INCORPORATION OF THE

SOFTWARE IN YOUR SYSTEM OR APPLICATION; PROVIDED, HOWEVER, THAT YOUR

CONTRACTUAL OBLIGATION OF INDEMNIFICATION SHALL NOT EXTEND TO THE PERCENTAGE

OF THE CLAIMANT'S DAMAGES OR INJURIES OR THE SETTLEMENT AMOUNT ATTRIBUTABLE TO

NI'S NEGLIGENCE OR OTHER FAULT OR TO STRICT LlABILlTY IMPOSED UPON NI AS A MATTER

OF LAW.

21. US, Government Rights. The Software is a "commercial item" developed exclusively at private expense,

consisting of "commercial computer software" and "commercial computer software documentation" as such

terms are defined or used in the applicable U.S. acquisition regulations. If you are an agency, department, or

other entity of the United States Government, the Software is licensed hereunder (i) only as a commercial item

and (ii) with only those rights as are granted to all other licensees pursuant to the terms and conditions of this

Agreement. You agree not to use, duplicate, or disclose the Software in any way not expressly permitted by this

Agreement. Nothing in this Agreement requires N! to produce or furnish technical data for or to you.

Manufacturer is National Instruments Corporation or National Instruments Ireland Resources Ltd.

22, Compliance

A. You agree to make, upon reasonable notice, all applicable records available for review by NI during normal

business hours so as to permit NI to verify your compliance with the terms and conditions of this Agreement.

Nl may, upon written notice, inspect your use of the Software during normal business hours to ensure your

compliance with this Agreement. Further, if you are a business or other entity, you agree that upon the

request of NI or its authorized representative you will promptly document and certify in writing to Nl that your

and your employees' use of the Software complies with the terms and conditions of this Agreement. if the

results of any such inspection indicate the underpayment by you of applicable fees due and payable to Nl,

you must immediately pay such amounts to NI and reimburse NI for the cost of such inspection.

You agree that the Software may collect and communicate certain software, hardware, and use information

to NI or its service providers' servers for the purposes of (i) checking for and performing any updates; (ii)

ensuring that you have complied and are complying with the terms and conditions in this Agreement,

including your use of valid software key codes, hardware keys, or both; (iii) Nl's internal product

development; and (iv) providing usage reporting to you. The information collected and communicated does

not include any proprietary application data. Nl will not provide any of the information to any third party

except as required by law or legal process or to enforce compliance with the terms in this Agreement,

including your use of valid software key codes, hardware keys, or both.

The owner of the license may assign the license to an employee or third-party contractor (“Authorized User”)

within the parameters of this Agreement. The owner is responsible for securing valid legal ground and/or

authorization (as required) for collecting the data from any Authorized User to whom it assigns the license to

be used on its behalf. If you are using the Software on behalf of an entity that has assigned the license to

you as an Authorized User within the parameters of this Agreement, you are not the owner of the license.

You understand and agree that data about your usage of the Software may be collected and provided to the

owner of the license.



 

 

For further details on how NI and its affiliates process data, please see the applicable privacy statement athttp://www.ni.com/Iegal/privacy/unitedstates/ust

23. General

A. Governing Law Venue

If the Software is manufactured in the Republic of Ireland: This Agreement is governed by the laws ofthe Republic of Ireland, exclusive of any provisions of the United Nations Convention on the InternationalSale of Goods, and without regard to principles of conflicts of law. The non-exclusive venue for all actionsunder this Agreement will be in the courts located in Dublin, the Republic of Ireland, and the parties agree tosubmit to the jurisdiction of such courts.

If the Software is not manufactured in the Republic of Ireland: This Agreement is governed by the lawsof the State of Texas, U.S.A., exclusive of any provisions of the United Nations Convention on theInternational Sale of Goods, and without regard to principles of conflicts of law. The non-exclusive venue forall actions under this Agreement will be in the courts located in Travis County, Texas, USA. and the parties
agree to submit to the jurisdiction of such courts.

If you are not sure where the Software is manufactured, please contact National Instruments Corporation,11500 N. Mopac Expressway, Austin, Texas, U.S.A. 78759-3504 (Attention: Legal Department).

This Agreement constitutes the complete agreement between you and NI regarding use of the Software andsupersedes any oral or written proposals, prior agreements, purchase orders, or any other communicationbetween you and NI relating to the subject matter of this Agreement. Nl's applicable standard Terms andConditions of Sale, the current version of which is set forth at mflwww.nicom/lean/termsofsale, will applyto any technical support services provided as part of Software Services and to any Training & CertificationServices; provided, however, as set forth herein the provisions ofthis Agreement may apply and control withrespect to any upgrades or updates or other Software that may be provided as part of or in connection withany such services. No delay or omission by NI to exercise any right or power it has under this Agreementwill impair or be construed as a waiver of such right or power. Any waiver by NI of a term of this Agreementmust be in writing by NI. The waiver by NI of any breach of any provision hereof will not be construed to be awaiver of any succeeding breach ofthat provision or of any breach of any other provision. No modification ofthis Agreement will be effective unless set forth in a writing signed by a duly authorized representative of you
and NI. The word "including" as used in this Agreement will be understood as meaning "including withoutlimitation". If you are unable to access the internet to view any of the web pages referred to in this
Agreement, you may request the information from your local NI sales office.

If any action is brought by either party to this Agreement against the other regarding the subject matterhereof, the prevailing party will be entitled to recover, in addition to any relief granted, reasonable attorneys‘
fees and court costs.

If any provision of this Agreement is held invalid, the offending clause will be modified so as to make itenforceable, as modified, and the remainder of this Agreement will continue in full force and effect.

Software is, and Third Party Software and Source Code may be, subject to control under the US. ExportAdministration Regulations (15 CFR Part 730 et. seq), other applicable US. export control laws andregulations, and applicable global export control laws and regulations, including, for products exported fromthe European Union, the Council Regulation (EC) No. 428/2009. You represent and warrant that you are notineligible or otherwise restricted by US or applicable law to receive any copies of the Software, Third PartySoftware, or Source Code. NI reserves the right not to ship or permit downloading of the Software ordered if,at any time, NI believes that such shipment or downloading of such Software, Third Party Software, orSource Code may violate US, or other applicable export control laws, You agree that you will not export, re-export, or transfer any Software, Third Party Software, or Source Code in violation of any U.S. andapplicable global export control laws and that you will not export, re-export, or transfer the Software, ThirdParty Software, or Source Code by any means to (i) any person or entity on OFAC's List of SpeciallyDesignated Nationals or on BIS‘s Denied Persons List, Entity List, or Unverified List, or any other applicablerestricted party list or (ii) any prohibited destination, entity, or individual without the required export licensesor authorizations from the U.S. Government or other applicable export licensing authority. For text of therelevant legal materials, see mpzflwww.ni.com/leoal/export-compliance.htm.
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ADDENDUM A - Source Code License

1. “Source Code" means the Nl-created human-readable computer code that NI provides with the Software, that is

not password protected, and that is in the preferred form for modifying the code (whether graphical or text-

based). Source Code does not include any Third Party Software.

2. This license permits you to use, modify, and distribute the Source Code on the conditions that

A. you may distribute the Source Code, whether or not you have modified it, only

i. for a non-commercial purpose and

ii. under a license identical to this Source Code License;

B, you may distribute object code derived from the Source Code, whether or not you have modified it, for any

purpose;

C. you maintain and do not minimize, block, or modify any titles, logos, trademarks, copyright, digital

watermarks, disclaimers, or other notices that are included in the Source Code;

D. YOU AGREE THAT THE COPYRIGHT HOLDERS (I) PROVIDE THE SOFTWARE "AS IS" WITH ALL

FAULTS (KNOWN AND UNKNOWN) AND WITHOUT ANY WARRANTY, REPRESENTATION, OR

OTHER GUARANTEE OF ANY KIND AND (II) DISCLAIM ALL WARRANTIES, REPRESENTATIONS,

AND OTHER GUARANTEES RELATING TO YOUR USE, MODIFICATION, OR DISTRIBUTION OF THE

SOURCE CODE, WHETHER EXPRESS, IMPLIED, OR STATUTORY, INCLUDING ANY WARRANTY OF

TITLE, IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND

NON-INFRINGEMENT, AND ANY IMPLIED WARRANTY ARISING OUT OF COURSE OF DEALING,

PERFORMANCE, OR TRADE USAGE;

E. YOU ASSUME ALL OF THE RISK AND LIABILITY ASSOCIATED WITH YOUR USE, MODIFICATION,

OR DISTRIBUTION OF THE SOURCE CODE;

F. YOU AGREE THAT THE COPYRIGHT HOLDERS ARE NOT LIABLE TO YOU FOR, AND YOU AGREE

NOT TO ASSERT ANY CLAIM AGAINST ANY COPYRIGHT HOLDER OR ITS DIRECTORS, OFFICERS,

EMPLOYEES, OR AGENTS FOR, ANY DAMAGE, LOSS, OR OTHER PREJUDICE OF ANY KIND,

HOWEVER CAUSED, AND ON ANY THEORY OF LIABILITY, INCLUDING CONTRACT, STRICT

LIABILITY, OR TORT (INCLUDING NEGLIGENCE), THAT ARISES IN ANY WAY OUT OF THE USE,

MODIFICATION, OR DISTRIBUTION OF THE SOURCE CODE, EVEN IF THE COPYRIGHT HOLDER

WAS ADVISED OF THE POSSIBILITY OF ANY SUCH DAMAGE, LOSS, OR OTHER PREJUDICE,

INCLUDING ANY DAMAGE, LOSS, OR OTHER PREJUDICE THAT (I) IS LOST PROFITS (WHETHER

YOURS OR A THIRD PARTY'S); (ll) ARISES OUT OF OR RELATES TO ANY TEMPORARY OR

PERMANENT LOSS OF TANGIBLE PROPERTY (WHETHER REAL OR PERSONAL) OR INTANGIBLE

PROPERTY (INCLUDING SOFTWARE AND DATA); OR (III) IS DIRECT, SPECIAL, INDIRECT,

INCIDENTAL, CONSEQUENTIAL, COLLATERAL, EXEMPLARY, PUNITIVE, OR ANY OTHER DAMAGE;

and.

G. you agree that these Sections 1-3 express the entire agreement between you and the copyright holders

regarding your use, modification, and distribution of the Source Code.

3. The copyright holders reserve all of their rights. Except for the non—exclusive licenses expressly granted in

Section 2, no rights or licenses are granted expressly, by implication, or otherwise.

 

 



 

ADDENDUM B — Special License Types

Evaluation License; Pre-Release Software

If you have acquired an evaluation license, you may install and use the Software on one (1) computer in your

workplace for internal evaluation purposes only and only for the limited period of the evaluation term.

THE SOFTWARE UNUSABLE, AND IT MAY D0 SO WITHOUT WARNING. Upon such deactivation, this

Agreement will be considered terminated. Ni may in its sole discretion terminate the evaluation license at any time. if

the Software consists of pre—release software and is also covered by a separate, written alpha/beta license (the "Beta

Agreement") between you and Ni, the terms and conditions of the Beta Agreement, which are incorporated herein by

reference, will also apply to your use of the Software. in the event of a conflict between this Agreement and the Beta

Agreement, the terms of the Beta Agreement will control.

reporting to Ni errors or bugs that you might find. Any such feedback you disclose to Ni, including any changes or

suggested changes to Nl‘s current or future products and services (collectively "Feedback"), will be received and

treated by Ni on a non-confidential and unrestricted basis, notwithstanding any restrictive or proprietary legends to

the contrary accompanying or otherwise associated with the Feedback. You hereby grant to Ni a worldwide, royalty-

free, non-exclusive, perpetual, and irrevocable license to use, copy, and modify Feedback for any purpose, including

incorporation or implementation of such Feedback into Nl products or services, and to display, market, sublicense,

and distribute Feedback as incorporated or embedded in any product or service distributed or offered by Ni. The

Feedback license set forth herein will survive expiration or termination of the Agreement.

Compile-Only License (Measurement Studio:

for your Authorized Application that references the Measurement Studio libraries. in no event may you use the

Measurement Studio compile-only license for development, including writing code that creates a new instance of a

class defined in a Measurement Studio library or that calls a static method of a class defined in the Measurement

The home usage exception is not available for Measurement Studio under a compile-only license. Measurement

Studio under a compile-only license is not transferable.

Driver interface Software\

Authorized Applications. if you are a business or other entity, you may make and install a reasonable number of

copies of the Driver interface Software, other than Nl—VISA or Ni-488.2, as may be reasonably required for your

internal development of Authorized Applications. You may not make additional copies of NI-ViSA and Ni—488.2

except for backup or archivai purposes as expressly permitted in the Agreement or as expressly permitted by Ni in

writing. if you received the Driver Interface Software from a third party with or as part of an Authorized Application,



 

then you may only use the Driver Interface Software with such Authorized Application

Multiple Access License (NI—488.2 Software for GPIB-ENET)

If you have acquired a multiple access license, you may install and use the Nl-488.2 Software on any number of

computers or storage devices in your workplace solely for the purpose of accessing Ethernet to GPIB controllers. The

limitation against using multiple versions of Software made available by Nl on installation media or by download does

not apply to the Nl—488.2 software.

You may transfer the license to a third party in the same country in which you purchased the license, or within the

European Union if you purchased the license in the European Union, provided that you notify NI in writing of such

transfer, including the name and location of such third party; such third party accepts the terms and conditions of this

Agreement; and after such transfer you do not retain any copies of the Software, including any upgrades and updates

that you may have received, nor retain any of the written materials accompanying the Software. NI may, in its

discretion, charge you a fee for the transfer.

Concurrent Use License

If you have acquired a concurrent use license, you may install the Software on any or all computers at the physical

location to which Nl initially delivered the Software ("Site"). The Software may be used by all of your employees at the

Site; provided, however, in no event may the number of authorized users who are accessing or running any of the

Software at the same time exceed the maximum number of licenses you have purchased, You agree that you will

also use a Nl-approved volume license manager and the license file provided by NI that controls end-user access to

the Software to ensure compliance with the foregoing.

There is no home use exception fora concurrent use license. Concurrent use licenses are not transferrable.

Debug License

If you have acquired a debug license, you must have licensed the applicable software components (identified below

as "Software Components Required") under a separate named user license, computer based license, or VLP license

with NI, in which case your applicable employee(s) may now, under the debug license, install such software

components on one (1) additional target production computer for each debug license acquired and for debug

purposes only or, in the case of a concurrent debug license, in accordance with the use restrictions applicable to

concurrent licenses and for debug purposes only.

Debug License: NI TestStand

Software Components Required:

Nl TestStand runtime execution engine for executing your sequences and the complete NI TestStand sequence

editor development environment;

one (1) copy of LabVlEW and the applicable software toolkits;

one (1) copy of LabWindows/CVI and the applicable software toolkits;

one (1) copy of Measurement Studio and the applicable software toolkits

Debug License: NI TestStand Semiconductor Module

Software Components Required:

Nl TestStand Semiconductor Module;

NI TestStand runtime execution engine for executing your sequences and the complete Nl TestStand sequence

editor development environment;

one (1) copy of LabVlEW and the applicable software toolkits;



 

 

one (1) copy of LabWindows/CVI and the applicable software toolkits;

one (1) copy of Measurement Studio and the applicable software toolkits

Debug License: LabVIEW

Software Components Required:

one (l) copy of LabVIEW and the applicable software toolkits

Debug License: LabWindows/CVI

Software Components Required:

one (1) copy of LabWindows/CVI and applicable software toolkits

Debug License: Measurement Studio

Software Components Required:

one (1) copy of Measurement Studio and the applicable software toolkits

Debug License: For each of the following software or any other software designated by NI as being software with

respect to which Nl offers a debug license, you must acquire a copy ofthe software for which the debug software was

developed (for example, one copy of NI Switch Executive for the debug license for NI Switch Executive).

Nl Switch Executive

LabVIEW Mobile Module

LabVIEW Touch Panel Module

LabVIEW Real—Time Module

LabWindows/CVI Real-Time Module

LabVIEW FPGA Module

LabVIEW Control Design and Simulation Module

LabVIEW Vision Development Module

LabVIEW Statechart Module

LabVIEW DSC Module

LabVIEW DSP Module

If you licensed the applicable software components under a license other than a concurrent use license, then each of

the applicable components must be used on the same target production computer, In no event may you use

components subject to a debug license for developing new programs (e,g., test sequences/modules, virtual

instruments), Further, if you acquire any upgrade to the applicable software, your existing debug license cannot be

used with such upgrade. Rather, you must acquire a separate, "upgraded" debug license from Nl for use with such

upgrade.

There is no home usage exception for debug licenses.

With the exception of concurrent debug licenses, you may transfer the debug license to a third party in the same



 

  

  

country in which you purchased the license or within the European Union if you purchased the license in the

European Union, provided that you notify NI in writing of such transfer, including the name and location of such third

party; such third party accepts the terms and conditions of this Agreement; and after such transfer you do not retain

any copies of the Software, including any upgrades and updates that you may have received, nor retain any of the

written materials accompanying the Software. Nl may, in its discretion, charge you a fee for the transfer of the

license.

Continuous Integration License (LabVIEfl)

If you have acquired a LabVIEW continuous integration license, you must have also licensed a full version of

LabVIEW under a separate license with Nl. The LabVlEW continuous integration license allows you to install the

LabVIEW Software on the number of computers in your workplace identified in the applicable documentation

provided to you by NI or its authorized affiliate, including on a network device and run concurrently, provided that only

your licensed applicable employee(s) may access or use the LabVIEW Software on the network device and only up

to the number of licenses specified in the documentation. You may only use the LabVIEW Software for the

continuous integration activities of automated testing, automated validation, automated review, and automated build

processes and any steps that are necessary in the pursuit and setup of these activities. In no event may you use the

Software for development, with the exception of debugging the automation of continuous integration activities.

The home usage exception is not available for LabVIEW under a continuous integration license. LabVIEW under a

continuous integration license is not transferable

ADDENDUM C - Volume License Proqram Terms

Volume License Proqram ("VLP”L The VLP is a program to assist customers in managing their licenses. The

following terms apply to the VLP.

1. The quote you obtained from NI or its authorized affiliate regarding the VLP and the VLP Startup Kit (”VLP

Documentation”) is incorporated into this Agreement. In the event of a conflict between the terms and conditions

of this Agreement and the VLP Documentation, the terms and conditions of this Agreement will control.

2. Term. The VLP will be effective the date that NI sends the VLP Startup Kit to you ("VLP Effective Date"). The

initial term of the VLP will start on the VLP Effective Date and continue for a period of one (1) year (the "Initial

VLP Term"). You may renew the VLP for additional one (1) year periods (the Initial VLP Term and each such

renewal term each referred to herein as a "VLP Term").

3. Software under the VLP may be used by your employees only on those computers located at the physical

location to which NI delivers the Software unless otherwise specified in the VLP Documentation (the "Site“). The

definition of "Site" will also include all of your physical locations located within the same country as the Site. In

addition, (i) if your Site is located in North or South America, then all of your physical locations within North and

South America will be considered in the same country; (ii) if your Site is located in Europe, Middle East, India, or

Africa (including Russia and Mongolia), then any of your physical locations within the foregoing regions will be

considered in the same country; and (iii) if your Site is located in Asia Pacific, then all of your physical locations

in the region will be considered located in the same country. If you purchase a global VLP, then all of your

locations worldwide will be considered in the same country as the Site; provided, however, that the Software

must be managed from the region to which NI delivers the Software. Your use of the Software under the VLP

will, at all times during the VLP Term and thereafter, be subject to all terms and conditions set forth in the

Agreement regarding the specific type of license you have acquired under the VLP (ie. named user, computer—

based, or concurrent).

4. You must acquire and maintain during the VLP Term the Software Services for each individual Software license

identified in the VLP Documentation and for which NI makes such Software Services available. Software

Services will be described in VLP Documentation, Nl reserves the right to restrict Software Service to the then

most current version of the Software that is commercially available. You understand that NI may not make

available Software Service for all Software available under the VLP. Unless otherwise agreed to by NI in writing,

you must maintain during the VLP Term a minimum of five (5) licenses to a version of a single Nl software

product that is considered by Nl to be a development version.
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You must designate an individual in your organization who is responsible for distributing and overseeing the
installation and use of the Software, including use of any master installation media and any approved volume
license manager, ("Software Administrator”) for each Site. You must promptly notify NI in writing of any changes
to a Software Administrator.

NI will deliver the master installation for the Software and, if provided for in the applicable written quotation from
NI or its authorized affiliate, make available Nl‘s volume license manager to the Software Administrator(s) for
internal installation and use by your employees. Software documentation is provided in electronic form only and
comes with the master installation for the Software.

You are responsible for ensuring that an Approved Volume License Manager, together with the most current
license file provided by NI that controls end-user access to the Software (to the extent NI has made the Software
compatible with an Approved Volume License Manager) is in use at all times, during the term of the VLP and
thereafter, with the Software, An "Approved Volume License Manager" means Nl's computer software for
controlling end user access to the Software and that generates applicable usage compliance information ("NI
VLM"); FLEXnet or FLEle software; or any other third party software approved in writing by NI for controlling
end user access to the Software. If the Approved Volume License Manager is the NI VLM or if NI makes
documentation available for the applicable Approved Volume License Manager, such Approved Volume License
Manager must be installed and used in accordance with the documentation provided by NI.

If you have existing computer-based or named user licenses for the Software that are to be covered by the VLP,
you must notify Nl in writing of the product, platform, and serial number information for each such license. Each
such license and the individual serial number for each license will, as of the VLP Effective Date, no longer be in
effect and will be superseded by the licenses within the VLP, which will have a single, common serial number.
You must provide Nl with information reasonably requested by NI in order to establish and administer the VLP.

Concurrent Use License. If you have obtained a concurrent use license under the VLP, you will be bound by the
terms for concurrent use licenses, except that the “Site” for the licenses shall be as defined in this Addendum for
licenses under a VLP. If you have purchased a global concurrent license, then all of your locations worldwide will
be considered in the same country as the Site.

 

You acknowledge and agree that in no event may your use of the Software under the VLP exceed the maximum
total number of licenses set forth in the VLP Documentation in addition to any licenses that may be added to the
VLP after the VLP Effective Date and any licenses available through the "Overdraft" feature. You agree to pay for
licenses accessed through the Overdraft feature.

Activity Compliance Logs. Upon request, you agree to provide an activity compliance log ("Activity Compliance
Log") for each Site to NI promptly, The Activity Compliance Log must be in a format acceptable to NI.

Renewals. If you desire to renew the VLP, you must provide a current Activity Compliance Log to Nl at least sixty
(60) days before the end of the then current VLP Term. NI or its authorized affiliate will then provide you with a
quote for Software Services, any fees for additional VLP licenses added during the VLP Term, including through
the "Overdraft" feature, that are applicable ("Additional VLP Fees"), and any fees for new VLP licenses that you
request for the renewal VLP Term (the "VLP Renewal Fees”). You must promptly notify Nl if the information in
the Activity Compliance Log regarding the number of VLP licenses in use changes following your submission,
and NI reserves the right to revise the VLP Renewal Fees to reflect any additional VLP licenses used and not
reflected in the applicable Activity Compliance Log that you provided to NI at the time you renewed. IF, PRIOR
To THE END OF THE THEN CURRENT VLP TERM, YOU DO NOT ISSUE A PURCHASE ORDER FOR THE
SOFTWARE SERVICES AND ANY ADDITIONAL VLP FEES THAT ARE DUE, (I) THE VLP WILL
AUTOMATICALLY TERMINATE AT THE END OF THE CURRENT VLP TERM AND (||) ALL SOFTWARE
SERVICES FOR THE VLP WILL AUTOMATICALLY AND IMMEDIATELY TERMINATE AT THE END OF THE
THEN CURRENT VLP TERM.

Purchase Orders Invoices. You must submit purchase orders to NI or its authorized affiliate as follows.

 

i. for initial activation of the VLP: in the amount specified in the applicable written quotation from NI or its
authorized affiliate for initial activation of the VLP license and the initial annual user fee for Software
Services within the time-frame specified in the quote provided to you

ii. for each renewal term: in the amount of VLP Renewal Fees and any Additional VLP Fees prior to the end of
the then current VLP Term
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Software Services are charged on an annual basis. Additional VLP Fees will be pro-rated on a quarterly basis,

based on the quarter of the VLP Term in which the Software under such VLP license was first used or such

shorter basis as Nl may designate.

. THE SOFTWARE AND THE APPROVED VOLUME LICENSE MANAGER MAY CONTAIN CODE THAT WILL,

FOLLOWING TERMINATION OF THE VLP, DEACTIVATE YOUR ABILITY TO USE THE SOFTWARE UNDER

THE VLP. NI MAY ATTEMPT TO PROVIDE YOU WITH AN UPDATED LICENSE FILE, BUT IT IS YOUR

RESPONSIBILITY TO OBTAIN SUCH LICENSE FILE FROM NI AND TO INSTALL AND USE THE LICENSE

FILE AS SOON AS POSSIBLE AFTER DELIVERY OF SUCH LICENSE FILE, BUT IN NO EVENT NO LATER

THAN SIXTY (60) DAYS AFTER THE TERMINATION OF THE VLP. Upon termination of the VLP, you may

continue to use the VLP licenses in effect and for which you have paid the required fees to Nl or its authorized

affiliate prior to the date of termination (the "Surviving VLP Licenses"), provided that all such use is conducted

with an Approved Volume License Manager and otherwise pursuant to the terms and conditions of the

Agreement IN NO EVENT MAY YOU INCREASE THE NUMBER OF THE SURVIVING VLP LICENSES

FOLLOWING THE TERMINATION OF THE VLP. ANY REACTIVATION OF THE VLP FOLLOWING ITS

TERMINATION WILL BE AT THE SOLE DISCRETION OF NI AND MAY BE SUBJECT TO REACTIVATION

FEES, AND THE VLP EFFECTIVE DATE THEREAFTER WILL BE THE DATE THAT THE VLP IS

REACTIVATED BY NI.

You may obtain individual serial numbers for any of the VLP licenses or Surviving VLP Licenses. There may be a

charge for conversion. No more than four (4) such conversions may occur per calendar year.

Software under a VLP license or a Surviving VLP License is non—transferable and you may not, without the prior

written consent of NI or its authorized affiliate, distribute or otherwise provide the Software to any third party or to

any of your sites or facilities not expressly identified in the applicable documents from NI.

ADDENDUM D - Enterprise Program Terms

Enterprise Program ("EP"). The following terms apply to the EP.

1 . Nl or its authorized affiliate and you will enter into NI Enterprise Program documentation (”EP Documentation")

that, among other things, identifies the Software items that are covered under the EP; the types and maximum

number of your licenses for such Software during the term of the EP; the types and maximum number of any

licenses that you will obtain on expiration of the EP term; any of your pre-existing licenses that will be converted

to licenses under your EP (”EP Pre-Existing Licenses") and any Software Services that are included The EP

Documentation is incorporated into this Agreement; provided, however, if there is a conflict between the terms

and conditions of this Agreement and the EP Documentation, the terms and conditions of this Agreement will

prevail and control

Term, The EP will be effective on the date set forth in the EP Documentation or, if not specified, the date that the

EP Documentation is signed by Nl or its authorized affiliate and sent to you (the "EP Effective Date"). The EP will

continue for such term as set forth in the EP Documentation or, if not Specified, for three years after the EP

Effective Date ("EP Term“).

You must designate an individual in your organization who is responsible for distributing and overseeing the

installation and use of the Software, including use of any master installation media and any approved volume

license manager, ("Software Administrator") for each EP Location. You must promptly notify NI in writing of any

changes to a Software Administrator

Software may be used under the EP (i) solely in accordance with the terms and conditions set forth in this

Agreement regarding the specific type of license applicable to such license type acquired under the EP; (ii) solely

at, and on computers located at, the locations designated in the EP Documentation (”EP Locations"); and (iii)

solely during the EP Term. You acknowledge and agree that (i) in no event may your use of the Software under

the EP exceed the maximum total number of licenses set forth in the EP Documentation and (ii) no NI software

(including any copies of the Software) other than the copies of the Software expressly identified in the EP

Documentation may be used by you under the EP.

You must use, at all times, an Approved Volume License Manager with the most current license file provided to
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you by Nl that controls end—user access to the Software licensed pursuant to the EP. An "Approved Volume
License Manager" means Nl's computer software for controlling end user access to the Software and that
generates applicable usage compliance information ("Nl VLM"); FLEXnet or FLEXIm software; or any other third

Training & Certification Services. If the services to be provided under your EP include software training classes
or "certification preparation" courses and certification testing serwces for Nl software ("Training & Certification
Services"), you may use available training credits during the EP Term for your employees to attend applicable
training classes regarding the use of the Software or to receive applicable ”certification preparation" courses and

be provided in accordance with Nl's then-current standard policies for software training and certification. Training
credits may not be used for customized training that would constitute a "defense service" as defined by
international Traffic in Arms Regulations 22 CFR 120.9. Training credits have no cash value and any unused
training credits Will expire upon termination or expiration of your EP or such other term set forth in the EPDocumentation.

Software Services, If the services to be provided under the EP include Software Services, then NI will provide (i)
your Software Administrator a master copy of all upgrades after the applicable commercial release date and (ii)
the number of your users designated in the EP Documentation with access to Nl's application engineers for
issues involving the installation and use of the Software and with access to Nl's customer on-line technical
support system. All services will be provided in accordance with Nl's then current standard software maintenance
and support policies. Nl reserves the right to restrict Software Services to the then most current version of the
Software that is commercially available. You understand that Nl may not make available Software Services for all
Software available under the EP.

No Hardware or Hardware Services. You acknowledge and agree that no hardware or hardware-related services
are being provided or ethen/vise made available by NI under the EP,

Annual Management Review; Reports

A. Upon such periodic basis as set forth in the EP Documentation (but at least annually), your representativesmust meet with Nl's representatives to discuss the EP and your use of the EP, including evaluating usage of

B. Thirty (30) days prior to the meeting referenced in sub-section A above or upon such other reasonable basisas Nl may request, you must provide Nl with (i) an activity compliance log identifying requests for permissionto use the Software in a format acceptable to Nl ("Activity Compliance Logs") for each of the EP Locationsand (ii) a usage log showing check-outs and check—ins of the Software ("Usage Log") as generated by theApproved Volume License Manager for the Software at the EP Locations.

EP Fees. The fees that will be charged to you in connection with the EP are set forth in the EP Documentation.
Unless set forth otherwise in the EP Documentation, all amounts to be paid by you under the EP will be in US,

Termination

A. Either Nl or you may in each‘s discretion terminate the EP upon written notice to the other party, if suchother party is in material breach of any of its obligations under these Enterprise Program Terms and such
breach has not been cured to the reasonable satisfaction of the non-breaching party within thirty (30) days ofreceiving written notice of such breach, provided that if the breach is not capable of cure the EP Term willterminate immediately.

B. Effect of EP Expiration or Termination. Upon expiration or termination of the EP, you must stop immediately
all use of the Software under the EP and you must destroy all copies of the Software, provided however that
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you must deliver the Software and all copies to NI if NI has so demanded prior to such destruction.

Notwithstanding the foregoing, with respect to any licenses from NI for Software covered by the EP that

were in effect before the EP Effective Date and that are identified as Pre-Existing NI Software in the EP

Documentation ("EP Pre-Existing Software”), if the EP is terminated by NI based on a breach only of the

terms set forth in these Enterprise Program Terms and not based on a failure to comply with any other term

of the Agreement, you may use such number of copies of EP Pre-Existing Software as may be designated in

the EP Documentation for the post-EP Term, solely at the EP Locations, and pursuant to, and solely in

accordance with, the software license agreements that accompany the software. With respect to any copies

of the EP Pre-Existing Software that are designated in the EP Documentation for post-EP Term use and that

were either the most current version or the immediately prior version of the Software as of the EP Effective

Date, provided that the EP Term was not terminated by NI, you may elect to upgrade such copies to the

current version ofthe applicable Software as of the effective date of termination or expiration of the EP Term

for use by you solely in accordance with this Section.

C. Your right to use EP Pre-Existing Software after the EP Term is contingent on your providing Nl with the

Activity Compliance Logs and Usage Logs within thirty (30) days of the expiration or termination of the EP

Term and immediately paying to NI all amounts clue but not paid as ofthe expiration or termination of the EP

Term.

D. THE SOFTWARE AND THE APPROVED VOLUME LICENSE MANAGER MAY CONTAIN CODE THAT

WILL, FOLLOWING EXPIRATION OR TERMINATION OF THE EP TERM, DEACTIVATE YOUR ABILITY

TO USE THE SOFTWARE UNDER THE EP. YOU ACKNOWLEDGE AND AGREE THAT THE

SOFTWARE MAY BE AUTOMATICALLY DEACTIVATED OR RENDERED UNUSABLE WITHOUT

WARNING UPON THE EXPIRATION OR TERMINATION OF THE EP. IT IS YOUR RESPONSIBILITY TO

OBTAIN ANY NECESSARY LICENSE FILES FROM NI TO ENABLE ANY PERMITTED POST-EP TERM

USE OF EP PRE-EXISTING SOFTWARE AS DESIGNATED IN THE EP DOCUMENTATION. YOU MUST

INSTALL AND USE THE LICENSE FILE AS SOON AS POSSIBLE AFTER DELIVERY OF SUCH

LICENSE FILE BY NI, BUT IN NO EVENT NO LATER THAN SIXTY (60) DAYS AFTER THE

TERMINATION OF THE EP TERM.

Licenses under the EP are non-transferable and you may not, without the prior written consent of NI or its

authorized affiliate, distribute or otherwise provide the Software to any third party or to any of your sites or

facilities other than EP Locations.

Confidentiality. The terms of your EP Documentation; any proposals or other documents submitted by NI or its

authorized affiliate in connection with your EP (including all pricing and fees); and any information about NI

product development efforts provided in connection with your EP are considered the confidential information of

NI. You must not disclose any NI confidential information to any third party.

ADDENDUM E - Academic License Terms

Software under any of the academic license types may not be used for commercial or industrial purposes. Only

software licenses subject to the academic research terms may be used for research purposes.

Authorized Applications developed using Software subject to an academic license may not be distributed for

commercial purposes and must be distributed with a prohibition against redistribution for commercial purposes.

An "Academic Institution" is a degree-granting educational institution. For purposes of Student Edition licenses,

an Academic Institution may also be an online education course in which the teacher is recommending or

requiring the use of the Software and that has been approved by NI.

Student Edition License. If the Software is a student edition, you must be a student enrolled in or taking

continuing education classes or an instructor teaching at an Academic Institution in order to use the Software. If

you are a student, you may use the Software for your personal education purposes, which may include use for

classroom or lab coursework as well as academic research that is in furtherance of your undergraduate work,

and not for any other purpose. If you are an instructor, you may use the Software for your preparation for

classroom or lab coursework and not for any other purpose, such as academic research or classroom instruction

regarding the use of the Software. You may install the Software on up to three (3) physical computers; provided,



 

 

Secondary schools also may use LabViEW student edition software, subject to the terms of the SecondarySchool License set forth in Section 5.

5. Secondary School License. if you have acquired a secondary school license, you may use the Software solelyfor educational purposes in your secondary school. Secondary schools are defined as levels K—12 andinternational Standard Classification of Education (ISCED) levels 0—3, You may install the Software on no morethan the number of your school's computers specified by Ni or its authorized affiliate in writing in the applicablequote. The foregoing rights apply to a single school or campus (as specified by Ni or its authorized affiliate inwriting in the applicable quote) and do not extend to an entire school district.

6, Teaching License. If you have acquired an academic teaching license, you may use the Software solely forinstructional purposes at an Academic institution. A use will be considered as one for ”instructional purposes"only if such use meets either of the following criteria: (i) a common exam is given to students at the end of asemester or other academic period and the exam relates (in whole or part) to the students' use of the Software or(ii) homework or similar projects requiring the use of the Software are used for grading in lieu of an exam. Youmay install the Software on no more than the number of your Academic institution's computers located within theapplicable department, college, or specific university campus located at the physical location to which Ni deliversthe software as specified by Ni or its authorized affiliate in writing in the applicable quote, unless othen/visespecified in the applicable quote. Without limiting the foregoing, any use of the Software by any person who isnot an instructor at your Academic institution is prohibited.

 

8, Combined teaching and research licenses are subject to the terms and conditions of both teaching licenses andresearch licenses.

9. Student install Option

quote, and each student must be currently enrolled at the applicable department, college, or specific universitycampus of your Academic institution specified in writing in the applicable quote. Each license provided throughthe Student install Option included with Software Services will be for a one (1) year term.

10. Academic Site License (“ASL"). The following terms apply to the ASL,

 



 

  
A. The quote you obtained from Ni or its authorized affiliate regarding the ASL (“ASL Documentation“) is

incorporated into this Agreement. In the event of a conflict between the terms and conditions of this Agreement

and the ASL Documentation, the terms and conditions of this Agreement will control.

B. Term. The ASL will be effective the date of your order (“ASL Effective Date"), Unless otherwise specified in the

ASL Documentation, licenses under the ASL are perpetual. if you have purchased an ASL with term licenses,

the initial term of the ASL will start on the ASL Effective Date and continue for a period of one (1) year, unless a

longer term is specified in the ASL Documentation.

C. Software under the ASL may be used by teachers, researchers, and students in accordance with the terms of the

license types set forth in this Addendum E and the ASL Documentation and only on those computers located at

the physical location to which Ni delivers the Software unless otherwise specified in the ASL Documentation.

Unless otherwise specified in the ASL Documentation, ASL coverage boundaries are as follows

Small: Software in the ASL is accessible to all computers in a department or school within an Academic

institution

Medium: Software in the ASL is accessible to all computers in a faculty or college Within an Academic institution

Large: Software in the ASL is accessible on all computers in a specific university campus within an Academic

institution

The location at which you are permitted to use the Software is the “ASL Location".

ASL licenses are for teaching, research, or teaching and research, as specified in the ASL Documentation.

D. You must designate an individual in your organization who is responsible for distributing and overseeing the

installation and use of the Software, including use of any master installation media and any approved volume

license manager, ("Software Administrator") for each ASL Location. You must promptly notify Ni in writing of any

changes to a Software Administrator. Ni will deliver the master installation for the Software to the Software

Administrator for internal installation and use by your teachers, researchers, and students, as appropriate,

Software documentation is provided in electronic form only and comes with the master installation for the

Software.

E. Software Services. if Software Services have been purchased for or are provided with the ASL, NI will provide

your Software Administrator a master copy of all upgrades after the applicable commercial release date. All

services will be provided in accordance with Nl's then current standard software maintenance and support

policies. Ni reserves the right to restrict Software Services to the then most current version of the Software that is

commercially available. You understand that Ni may not make available Software Services for all Software

available under the ASL. Software Services will be described in ASL Documentation.

Software Services are included with ASL with term licenses. Perpetual licenses under an ASL come with one (1)

year of Software Services; Software Services for perpetual licenses under an ASL must be purchased separately

after the first year. Software Services shall be effective for the period specified in ASL Documentation.

Software Services for the ASL may include student install option licenses, as indicated in the ASL

Documentation.

F. You acknowledge and agree that in no event may your use of the Software under the ASL exceed the maximum

number of licenses set forth in the ASL Documentation or otherwise exceed the boundaries set forth in the ASL

Documentation.

11. Transfer. Except for academic research licenses, academic licenses are nontransferabie and you may not,

without the prior written consent of Ni or its authorized affiliate, distribute or otherwise provide the Software to any

third party or to any of your sites or facilities not expressly identified in the applicable documents from Ni. The

Academic institution may transfer an academic research only ASL to the researcher to whom the license originally

was assigned, provided that (i) the Academic Institution notifies Ni in writing of such transfer, including the name and

new location of the researcher; (ii) the researcher accepts the terms and conditions of this Agreement; and (iii) after

such transfer the Academic institution must stop immediately the use of software under the transferred academic
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research only ASL.

ADDENDUM F — ProduIct-Sficific Provisions

TestStand Development System Licensex

TestStand Custom Sequence Editor License

If you have acquired a computer-based NI TestStand Development System License or NI TestStand CustomSequence Editor License, you may not remotely access the Software. If you have acquired a named user NITestStand Development System License or NI TestStand Custom Sequence Editor License, only the then-current
Named User may remotely access the Software.

Measurement Studio

 

Any application created with Measurement Studio Software that uses any Measurement Studio controls in a "design
time“ context is not an Authorized Application,





  

  

PLNÁ MOC

11 po epsaná společnost, National Instruments (Czech Republic), s.r.o. IČ: 25 78 06 97.

se sídlem Sokolovská 1361), 186 00 Praha 8, jednající panem

(.,Společnost")

timto uděluje

_bytem_
občanovi Ceské republiky. veškeré níže uvedené pravomoci (.,Zmocněncc“).

Tato plná moc je platná až do jejího odvolání, ato konkrétně do okamžiku, kdy je toto odvoláni

řadně oznámeno všem zúčastněným stranám.

1. Podepisování korespondenceL dokumentů a smluv v rámci běžného obchodního

styku

Zmocněnec je oprávněn podepisovat korespondenci Společnosti a jakékoliv další

dokumenty nebo smlouvy, na kterých se vyžaduje podpis Společnosti, uzavírané v rámci

běžného obchodního styku Společnosti a v souladu s veškerými vnitřními schvalovacími

postupy National Instruments Corporation. jediného společníka Společnosti, týkajícími

se záležitostí, které jsou v mezích pravomocí udělovaných touto plnou mocí. Pokud jde o

veškeré ostatní transakce a právní úkony musí Zmocnčnec získat souhlas generálního

ředitele nebo jediného společníka.

Je-li to v souladu s výše uvedeným, tato plná moc se vztahuje především na zastupování

Společnosti v obchodních/prodejních vztazích, při účasti ve výběrových řízeních (tj,

vytvoření a podání nabídky pro výběrové řízení, osobní účast na otevírání obálek,

vyřizování obchodních podmínek, technické podpory, záručních i pozáručních oprav). a

podepisování kupních a nájemních smluv.

Aniž by bylo dotčeno výše uvedené, následující transakce a právní úkony nejsou v rámci

běžného obchodniho styku:

— přijímání a propouštění zaměstnanců,

- nakládání s nemovitostmi.

- změna místa podnikání,

- prodej podniku nebo jeho části,

- bankovní půjčky, úvěry nebo zaruky,

- jakékoliv odchýlení od strategie dohodnuté s jediným společníkem ohledně

rozvoje, výroby, marketingu a distribuce služeb a výrobků National Instruments,

- a obecně jakékoliv transakce překračující limity vnitřní schvalovací pravomocí

a/nebo bankovního podpisového oprávnění Zmocněnce, a to podle toho. který z

těchto limitů je nižší.



 

 

 

2. Pronájem a nákup kancelářského vybavení, zásob, atd.

Při dodržení vnitřních schvalovacích limitů stanovených National Instruments

Corporation, je Zmocněnec oprávněn zřídit, změnit nebo ukončit pronájem motorových

vozidel nebo jiného movitého majetku a nakupovat kancelářské vybavení a zásoby.

3. Příjem peněz a zásilek a vyhotovování potvrzení

3.1 Zmocněnec je oprávněn přijímat jakékoliv finanční obnosy náležící Společností a podle

potřeby vyhotovovat stvrzenky potvrzující úplné nebo částečné splacení;

3.2 Zmocněnec je oprávněn přebírat od provozovatele poštovních služeb nebo společností

provozujících železniční, pozemní, námořní a leteckou přepravu doporučené nebo cenné

dopisy, balíky, zásilky nebo jiné předměty a vyhotovovat o tom potvrzení.

4. Daňové záležitosti

Zmocněnec je oprávněn zastupovat Společnost při jednání s jakýmikoliv státními nebo

místními finančními úřady.

5. Odvolání p_lny'ch mocí

Tato plná moc ruší všechny předchozí plné moci udělené panu_

Tuto plnou moc zcela přijímám.

   Nationa nstrum ts (Czech Republic), s.r.o.

V Praze, dne V Praze, dne 9 —Č „ Z04?—

 



 

 

Ověření — vidimace ------------------------------------------------------------------

Ověřuji. že tato kopie složená ze tří (3) listů () čtyřech (4) stranách,

doslovně souhlasí s listinou, z níž byla pořízena, složenou ze tří (3) listů o

čtyřech (4). ----------------------------------------- -— -----------

V Praze dne 20.2.2017. ------ - -------------------------

 

  

  
 

  

  

  

jemnice pověřená

 

 

  



    

   

   

 

  

 

Ověření — legalizace

Běžné číslo ověřovací knihy: O — flu /2017 --------------------------------------

Ověřu'i, že:
 

 

 

'ehož totožnost byla prokázána, dnes přede mnou podepsal tuto listinu. -----

 



 

ITAINNOVATIONS

NÁRODNÍ SUPERPOČÍTAČOVÉ

.CENTRUM

SUBSTITUČNÍ PLNÁ moc

doc. Mgr. Vít Vondrák, Ph.D.,

narozen 2. 8. 1969, trvale bytem Lipová 491, 747 64, Velká Polom,

tč.ŘedHelHYHnnovanns

(zmocnitel),

zmocňuje

Mgr. Vojtěcha Můllera,

.C. emor pravnl a nnova ions,

(zmocněnec),

k činění veškerých úkonů a k výkonu práv a povinnosti v plném rozsahu dle Jmenování ze dne 31. 7.

2017, č.j. VSB/171040528, Vysokou školou báňskou — Technickou univerzitou Ostrava, sídlem 17. listopadu

2172/15, 708 33 Ostrava, lČ 61989100, jednající panem prof. Ing. lvo Vondrákem, CSc., rektorem, které tvoří

nedílnou přílohu této plné moci (dále jen „Plná moc").

Zmocněnecje oprávněn činit veškeré úkony vyplývající ze Jmenování pod č.j. VSB/17I040528, včetně

výkonu práv a povinností ve vztahu k pracovněprávním vztahům v rámci vysokoškolského ústavu

IT4lnnovatíons, s omezením ve vztahu k uzavírání nových pracovních smluv, které je zmocněnec

oprávněn uzavírat toliko na dobu určitou. Ve vztahu k zadávání veřejných zakázek je zmocněnec oprávněn

vykonávat povinnosti zadavatele toliko ve vztahu kveřejným zakázkám na dodávky a služby, v rozsahu

finančních prostředků, s nimiž je oprávněn nakládat zmocnitel, včetně účelově vázaných prostředků, avšak

pouze do výše 400 tis. Kč v každém jednotlivém případě.

Tato plná moc se uděluje na dobu určitou, a to od 5.8.2019 do 9.8.2019

Tato plná moc může být kdykoli odvolána zmocnitelem nebo vypovězena zmocněncem.

Zmocněnec není oprávněn ve smyslu udělené plné moci dále zmocnit v jakémkoli rozsahu třetí osobu.

17. listopadu 2172/15 spojovatelka: +420 597 321 111 lČ: 61989100 email: univerzita©vsbcz

708 00 Ostrava-Poruba epodatelna: epodatelna@vsb.cz DIČ: C261989100 www.vsb.cz

Česká republika ID datové schránky: d3kj88v



 

 

V Ostravě dne g q. 7073

 

ředitel lT4Innovations

Prohlašuji, že jsem se v plné míře seznámil s rozsahem a omezeními plné moci a že plnou moc ve shora

uvedeném rozsahu přijímám.

V Ostravě dne ('1 ; „gg/gc)

 

17. listopadu 2172/15 spojovatelka: +420 597 321 111 IČ: 61989100 email: univerzlta@vsb.cz
708 00 Ostrava—Poruba epodatelna: epodatelna®vsbcz DIČ: C261989100 www.vsb.cz

Česká republika ID datové schránky: d3kj88v
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Vážený pan

doc. Mgr. Vít Vondrák, Ph.D.

vědecký ředitel ['i'-GI

VŠB — TU Ostrava

č, j,; VSB/17f04ů528

datum: 31.7.2017

Jmenování

Vážený pam- doma-m:,

v návaznosti na vyslcdck výkaz-rového řízení, juhm'c FU: „. zúčzumu'! Vii; 5 L'Lfinnosli od „330.17

j m e n u j i

ředitelem vysokoškolského ún.—wu 1'F4Innovations Vysoké školy báňxké - Technické uniwxzity Osman .1

In do 31322517.

Jako vedouci tohoto pracovišhč jak! pawns-n ridit.. kontrodcwnt :: hodnotit práci podřízených zaměstnanců.
mgmúwmt cinnost pracoviste. mjmm udumm majetku mmemuwmru ;: hmpodfimc naklfidfini s [hmatními
pnvStřL-clky v rámci změřená— pmvumod, vytvářet příznivé pramvní podminky, vtrhl—č mimina-k pro zvyšcvání
odborné únavné podřímných, zajišťoval buzpučncxsl »! ofhmnu zdmvl ph“ práci a domluvím právních
předpisů na Hzrsnfim pracovišti

Ve smyslu uslanwm! 5 73 odst. 2 ZP ; Va ml mit-own umvirám dom;—du v 10m. smyslu, že Vás zamčsuuvalx-l
může z tohoto v::doucihn pracovního mísm odvolal .1 zároven mák- mužuast tahem mista 5c \'zcml, Ostatni
vujemná prava a povinm'aslž, které vypiývají zVašl pracovní smlouvy sjudnané maid Vámi .1 'VŠB —- TU
Ostrava čj. 592/2310—9530, ze dne 25.11.2010, ve měni změn ; daplnků, zůmlwnj: ntdoltmm. Výše Vaši mzdy
bude Slamovcm duhmlw () poskylowm'd mdivldumnf Smluvní m:.dy.

* " ' ' mkoo mnoha úspěchů   
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Vážený pan

doc, Mgr. Vít Vondrák. Ph.D.

ředltel 1T4l

VŠB _ TU Ostrava

č. j.: vsoz 17/045963

datum: 28.08.2017

Vážený pane docente.

sdělují Vám. že v souladu s výsledkem výběrového řízení na pozici ředitel vysokoškolského ústavu

|T4lnnovatio—ns konaného dne 27.6.2017 prodlužují Vaše jmenování ze dne 31 1372017.

č.j.VSBílWMDSZB a to do 31.07.2020.

Ve výkonu této zodpovědné funkce Vám přeji mnoho úspěchů.

S pozdravem

  

Převzal a s obsahem souhlasí: . dne: 30.8.2M1

17. listopadu 2172/15 spojovatelka: +420 597 321 111 IČ: 61989100 email: univerzita@vsb,cz

708 00 Ostrava-Poruba epodatelna: epodatelna@vsb.cz DIČ: C261989100 www.vsb.cz

Česká republika ID datové schránky: d3kj88v


